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US. Customs Service 


Treasury Decisions 


(T.D. 82-31) 
Bonds 


Approval and discontinuance of ca:rier’s bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“D” indicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. “PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 


a footnote at the end of the list. 
Dated: February 4, 1982. 


Name of principal and surety 


Alvan Motor Freight, Inc., 3600 Alvan Rd., Kalama- 
zoo, MI; motor carrier; Hartford Accident & In- 
demnity Co. 

D 1/7/82 


B & B Trucking, Inc., 83 Egleston Rd., Westfield, 
MA; motor carrier; Hartford Accident & Indemnity 
Co. 

D 1/22/82 


Bravo Transport, 6440 Hillandale Rd., Lithonia, GA; 
motor carrier; Washington International Ins. Co. 
D 12/30/81 


John V. Carr & Sons, Inc., 1600 West Lafayette, De- 
troit, MI; motor carrier; Old Republic Ins. Co. 
(PB 12/23/80) D 12/23/81 1 


Clover Transport Ltd., 7 Balfour St., St. Catharines, 
Ontario, Canada; motor carrier; The Continental 
Ins. Co. 


See footnotes at end of table. 





Date of bond 


- 10,1981 
| 





| Apr. 


Date of 
approval 


18, 1979 


19, 1981 


Filed with district 
director/area 
director/amount 


Detroit, MI 


$50,000 


Boston, MA 
$25,000 


New Orleans, LA 
$25,000 


Detroit, MI 
$50,000 


Buffalo, NY 
$40,000 





CUSTOMS 


Name of principal and surety 


Commercial Truck Co., Ltd., 230 Brunette St., New 
Westminster, British Columbia, Canada; motor 
carrier; Safeco Ins. Co. of America 

(PB 1/10/72) D 11/27/81 


Consolidated Rail Corp., 6 Penn Center Plaza, 
Philadelphia, PA; rail carrier; St. Paul Fire & 
Marine Ins. Co. 

(PB 11/7/78) D 1/26/82? 


Cooper Motor Lines, Inc., P.O. Box 2820, Greenville, 
SC; motor carrier; St. Paul Fire & Marine Ins. Co. 
(PB 8/1/74) D 1/14/824 


Coty Enterprises, Ltd., 140 Cedar St., New York, 
NY; motor carrier; American Motorists Ins. Co. 


Doman-Marpole Transport Ltd., 2739 James St., 
Duncan, British Columbia, Canada; motor carrier; 
Safeco Ins. Co. of America 

(PB 4/17/72) D 5/24/795 


Fleet Carrier Corp., 525 So. Blvd., East Pontiac, MI; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Florida Fast Freight, Inc.,300 Rains Ave., Glencoe, 
AL; motor carrier; Insurance Co. of North America 


Gateway Air Freight System—see C.F. Liebert, Inc. 


Goodway Transport, Inc., P.O. Box 510, Lakeland, 
FL; motor carrier; Western Surety Co. 


David Graham Co., P.O. Box 254, Levittown, PA; 
motor carrier; St. Paul Fire & Marine Ins. Co. 


Hunter Transportation Co., Inc., P.O. Box 53329, 
Houston, TX; motor carrier; Washington Interna- 
tional Ins. Co. 


Jay Lines, Inc., P.O. Box 61467, DFW Airport, TX; 
motor carrier; National Surety Corp. 


John William Kenehan III, d.b.a. Kenehan Inter- 
national Services, 4973 S. Paradise Rd. #E, Las 
Vegas, NV; motor carrier; Old Republic Ins. Co. 


C.F. Liebert, Inc., d.b.a. Gateway Air Freight Sys- 
tem, #8 12th St., Blaine, WA; motor carrier; Old 
Republic Ins. Co. 


Marathon Transportation Systems, Inc., P.O. Box 
16587, San Antonio, TX; motor carrier; Ins. Co. of 
North America. 


Mode Transport Corp., Distribution St., Newark, NJ; 
motor carrier; Peerless Ins. Co. 


Next Day Motor Freight, Inc., 9470 Aerospace Dr., 
St. Louis, MO; motor carrier; The North River Ins. 
Co. 


See footnotes at end of table. 








Date of bond 


Oct. 27, 1981 


Dec. 


3,1981 


. 30, 1981 


- 17,1979 


1, 1981 


15, 1981 


. 12, 1981 


. 15, 1979 


- 16,1981 


5, 1981 


10, 1982 


- 16, 1981 


- 23, 1981 


. 17,1981 





Date of 
approval 


Nov. 27,1981 


14, 1982 


7, 1982 


24, 1979 


. 29, 1981 


18, 1982 


11, 1982 


- 19,1982 


- 16,1981 


20, 1982 


1, 1981 


11, 1982 


15, 1982 


. 31,1981 











Filed with district 
director/area 
director/amount 


Seattle, WA 
$25,000 


Philadelphia, PA 
$100,000 


Charleston, SC 
$25,000 


New York Seaport 
$200,000 


Seattle, WA 
$25,000 


Detroit, MI 
$50,000 


Tampa, FL 
$25,000 


Tampa, FL 
$25,000 


Philadelphia, PA 
$50,000 


Houston, TX 
$25,000 


New Orleans, LA 
$25,000 
Los Angeles, CA 


$50,000 


Seattle, WA 
$50,000 


Laredo, TX 
$25,000 


Newark, NJ 
$50,000 


St. Louis, MO 
$50,000 





CUSTOMS 


Name of principal and surety 


James H. Oehlke d.b.a. Oehlke Truck Line, 11852 
Hempstead, Lot 10, Houston, TX; motor carrier; 
Reliance Ins. Co. 

(PB 9/20/78) D 2/5/81 


Parent Cartage Ltd., 520 Hill St., Windsor, Ontario, 
Canada; motor carrier; Old Republic Ins. Co. 
D 1/11/82 


Pitt County Transportation Co., Inc., P.O. Box 207, 
Farmville, NC; motor carrier; Protective Ins. Co. 


Presto-Pak Produce Co., Ltd.—see Shippers Dispatch 
International 


Reddick’s Auto Express Inc., 365 6th North St., Box 
47, North Syracuse, NY; motor carrier; The North 
River Ins. Co. 


Rhett Transport Inc., 31 Brill St., Newark, NJ; motor 
carrier; Washington International Ins. Co. 
(PB 2/16/79) D 1/23/827 


Roll-On, Inc., Box 1962, Clovis, NM; motor carrier; 
Safeco Insurance Co. of America 


Salmo Transport, Ltd., Box 139, Salmo, British Co- 
lumbia, Canada; motor carrier; St. Paul Fire & 
Marine Ins. Co. 

D 12/18/81 


Sea-Road Transportation Services, Inc., P.O. Box 
18433, Baltimore, MD; motor carrier; Insurance Co. 
of North America 


Sheresky Trucking Inc., 4117 Lakeshore Rd., Burling- 
ton, Ontario, Canada; motor carrier; Fireman’s 
Fund Ins. Co. 


Shippers Dispatch International O/B Presto-Pak Pro- 
duce Co., Ltd., 259 Carlton St., St. Catharines, On- 
tario, Canada; motor carrier; The Travelers Indem- 
nity Co. 

D 12/22/81 


M. C. Slater, Inc., P.O. Box 369, Granite City, IL; 
motor carrier; Reliance Ins. Co. 
D 12/28/81 


Southern Forwarding Co., 728 Alston Ave., Memphis, 
TN; motor carrier; Liberty Mutual Ins. Co. 
D 12/30/81 


J. K. Stockwell Limited, P.O. Box 176, Leamington, 
Ontario, Canada; motor carrier; Old Republic Ins. 
Co. 

(PB 1/8/79) D 1/11/828 


Superior Transfer, Inc., 56 Peble Dr., Brooklyn Park, 
MD;; motor carrier; The American Ins. Co. 
(PB 6/18/80) D 12/7/81° 


See footnotes at end of table. 


Feb. 


Date of bond 


6, 1981 


20, 1981 


- 11,1981 


- 23,1982 


. 23,1981 


- 17,1969 





Date of 
approval 
Feb. 6, 1981 

20, 1981 
- 31,1981 
9 
. 25,1982 








. 20,1982 


- 17,1969 


. 24, 1979 
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Filed with district 
director/area 
director/amount 


Houston, TX 
$25,000 


Detroit, MI 
$50,000 


Wilmington, NC 
$25,000 


Buffalo, NY 
$25,000 


Newark, NJ 
$50,000 


Ogdensburg, NY 
$25,000 


Seattle, WA 
$25,000 


Baltimore, MD 
$25,000 


Buffalo, NY 
$25,000 


Buffalo, NY 
$25,000 
Chicago, IL 


$30,000 


New Orleans, LA 
$25,000 


Detroit, MI 
$50,000 


Baltimore, MD 
$25,000 
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Filed with district 
Date of director/area 
Name of principal and surety Date of bond approval director/amount 


Tidewater Inland Express, Inc., Milford, DE; motor | Dec. 20,1968 | Jan. 27,1969 | Philadelphia, PA 
carrier; The Aetna Casualty & Surety Co. $25,000 
D 12/28/81 


United Merchants Trucking, Inc., Route 7, Box 8-C, y 20, 1981 - 28, 1982 | Wilmington, NC 
Statesville, NC; motor carrier; Federal Ins. Co. | $50,000 


Van Curler Trucking Corp., 121 Lagrange Ave., Roch- c. 23, 1981 - 20, 1982 Buffalo, NY 
ester, N Y; motor carrier; U.S. Fidelity & Guaranty | | $25,000 
Co. 

(PB 4/20/72) D 1/20/82 | 

West World Transportation Co., Inc., 2535 East14th | Dec. 10,1981 | Jan. 19,1982 | Los Angeles, CA 
St., Los Angeles, CA; motor carrier; Washington In- | $50,000 
ternational Ins. Co. 














1 Surety is St. Paul Fire & Marine Ins. Co. 

2 Surety is Peerless Ins. Co. 

3 Surety is National Union Fire Ins. Co. 

4 Surety is Peerless Ins. Co. 

5 Principal is Davinder Freightways, Ltd., Surety is General Ins. Co. of America. 
Oehle Trucking Line, Surety is Lawyers Surety Corp. 

7 Surety is Old Republic Ins. Co. 

8 Surety is St. Paul Fire & Marine Ins. Co. 

* Surety is St. Paul Fire & Marine Ins. Co. 


BON-3-03 


Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 82-32) 


Petroleum Volumetric Conversion Tables 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General Notice. 


SUMMARY: This document advises that Customs will use newly 
developed standard volume correction factors for measurement 
corrections for all importations of petroleum and petroleum products. 
These tables have been developed to replace the petroleum measure- 
ment tables which currently are being used by Customs. 


DATE: Customs will begin using the new tables on (30 days from 
date of publication in the Federal Register). 

FOR FURTHER INFORMATION CONTACT: Alice M. Rigdon, 
Office of Inspection, U.S. Customs Service, 1301 Constitution Avenue 
NW., Washington, D.C. 20229 (202-566-8151). 
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SUPPLEMENTARY INFORMATION 


BACKGROUND 


To insure proper control of imported petroleum and petroleum 
products and uniform, complete, and reliable statistics relating to 
the importation of these products, by T.D. 80-142, published in the 
Federal Register on May 30, 1980 (45 FR 36376), various parts of 
the Customs Regulations relating to imported petroleum and pe- 
troleum products were amended. 

Pursuant to section 151.41, Customs Regulations (19 CFR 151.41), 
on the entry summary for petroleum or petroleum products imported 
into the United States in bulk, the importer must show the API 
gravity at 60 degrees Fahrenheit, in accordance with the current 
edition of the ASTM-IP Petroleum Measurement Tables (American 
Edition), published by the American Society for Testing and Ma- 
terials (ASTM). 

Customs uses these tables, which are accepted by the petroleum 
industry as the standard for oil custody transfers, for measuring the 
volume and quantity of imported petroleum and petroleum products. 
They were developed in the late 1940’s and are based upon crude 
and fraction data which was published in 1916. It now has been 
demonstrated that the present tables are not applicable to many 
crude oils of current economic importance. 

In view of the need for more accurate measurement tables which 
are better suited to the present level of technology, the American 
Petroleum Institute (API) has developed, and the APT and ASTM 
have released new standard volume correction factors (API Standard 
2540, ASTM Standard D1250, Institute of Petroleum (IP) Standard 
200; API and ASTM First Edition (1980)). 

These volume correction factor tables and related tables are 
used worldwide in custody transfer and accounting operations 
to adjust bulk volumes of crude oil and products measured at tem- 
peratures other than base temperature (60 degrees F or 15 degrees 
C) to the base temperature. These tables have been accepted for 
use by API, ASTM, IP (United Kingdom) and the International 
Organization for Standardization (ISO), and thiely supersede all 
previous editions of ANSI/ASTM D1250, IP 200, and API 2540. 


Because these correction factors provide the most up-to-date 


means for computing measurement corrections and because they 


are presently the industry standard, Customs has determined that, 
effective (30) days from publication of this document in the Federal 
Register), all such computations shall be made in accordance with 
these revised tables. 





CUSTOMS 


These tables are available from ASTM. They are not available 
from Customs. 
DRAFTING INFORMATION 


The principal authors of this document were Lawrence P. Dunham 
and Gerard J. O’Brien, Jr., Regulations Control Branch, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


Dated: February 9, 1982. 
WiuuiaM T. ARCHEY, 
Acting Commissioner of Customs. 


[Published in the Federal Register Feb. 16, 1982 (47 FR 6768)] 


19 CFR Part 111 
(T.D. 82-33) 
Customhouse Brokers 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
give district directors of Customs sole discretion to exempt a custom- 
house broker from maintaining the prescribed format for Customs 
transactions set forth in the regulations. By not requiring district 
directors to obtain concurrence from Customs Regional Directors 
of Regulatory Audit, substantial man-hours and travel funds will 
be saved. 

EFFECTIVE DATE: 3-18-82. 


FOR FURTHER INFORMATION CONTACT: Joseph Balaney, 
Regulatory Audit Division, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-5765). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Part 111, Customs Regulations (19 CFR Part 111), among 
other things, sets forth the provisions relatipg to the duties and 
responsibilities of customhouse brokers. Section 111.22(a), Customs 
Regulations, requires each broker to keep current, a record of all 
Customs transactions in the format set forth in section 111.22(d) 


,’ 
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Customs Regulations, unless an exemption has been granted pursuant 
to section 111.22(b), Customs Regulations. Section 111.22(b) provides 
that if the information required in section 111.22(a) is disclosed 
in other books and records regularly kept and maintained by a broker, 
and if such information is in a systematic, convenient, and readily 
available form so that Customs regulatory auditors can make an 
effective and complete inspection thereof, the district director, with 
the concurrence of the Regional Director, Regulatory Audit, may, 
in writing, exempt the broker from the requirements of section 
111.22(a). A written request, addressed to the district director for 
this exemption shall include: 
1. A statement of facts as to the records kept; and 
2. An agreement that, if the exemption is granted, no change 
in the system of books and records or the manner of keeping 
and maintaining them will be made without the prior written 
approval of the district director and concurrence in the change 
by the Regional Director, Regulatory Audit. 

Customs has found that concurrence of the Regional Director, 
Regulatory Audit, in the approval of requests from brokers for an 
exemption from maintaining their Customs transactions in the 
prescribed format as set forth in section 111.22(d), and subsequent 
changes in their accounting systems results in the expenditure of 
substantial man-hours and travel funds. Accordingly, section 111.22(b) 
is being amended to give the district directors the sole responsibility 
for approving or disapproving requests for exemptions. The amend- 
ment will permit the Regional Regulatory Audit staff to perform 
subsequent audits of brokers in accordance with their approved 
audit plans and if records are found to be inadequate this finding 
would be reported to the district director for appropriate action. 


INAPPLICABILITY OF PUBLIC NOTICE REQUIREMENTS 


Because this amendment relates solely to an internal Customs 
procedure, and it'is not of particular interest to the general public, 
pursuant to 5 U.S.C. 553(b)(B), notice and public procedure thereon 
are unnecessary. 


INAPPLICABILITY OF REGULATORY FLEXIBILITY ACT 


This document is not subject to the provisions of sections 603 and 
604 of title 5, United States Code, as added by Pub. L. 96-354, the 
“Regulatory Flexibility Act.’’ That act does not apply to any regula- 
tion such as this for which a notice of proposed rulemaking is not 
required by the Administrative Procedure Act (5 U.S.C. 551 et seq.) or 
any other statute. 


365-075 0 - 82 - 2 
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EXECUTIVE ORDER 12291 


This amendment does not meet the criteria for a major regulation 
as defined in E.O. 12291. Accordingly, a regulatory impact analysis 
is not required. 

DRAFTING INFORMATION 


The principal author of this document was Barbara E. Whiting, 
Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs 
offices participated in its development. 


AMENDMENTS TO THE REGULATIONS 


Section 111.22(b), Customs Regulations (19 CFR 111.22(b)), 
is amended as set forth below. 


Part 111—CustomHousE BROKERS 


Section 111.22(b), Customs Regulations (19 CFR 111.22(b)), is 
revised to read as follows: 


111.22 Additional record of transactions. 
® * * * * * * 


(b) Exemption. If the information required in paragraph (a) 
is disclosed in other books and records regularly kept and main- 
tained by a broker and if such information is in a systematic, 
convenient, and readily available form, the district director 
may in writing exempt the broker from the requirements of 
paragraph (a) of this section. A written request for exemption 
shall be addressed to the district director and shall include: 

(1) A statement of facts as to the records kept; and 

(2) An agreement that, if the exemption is granted, no 
change in the system of books and records or the manner of 
keeping and maintaining them will be made without prior 
written approval of the district director. 

* * * cd * *K * 
(R.S. 251, as amended, section 624, 641, 46 Stat. 759, as amended, section 501, 
65 Stat. 290 (19 U.S.C. 66, 1624, 1641, 31 U.S.C. 483(a))) 

WiiuiaM T. ArcHey, 
Acting Commissioner of Customs. 
Approved: January 26, 1982. 


Acting Assistant Secretary of the Treasury. 
JouN P. Simpson, 


[Published in the Federal Register Feb. 16, 1982 (47 FR 6615)] 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by the 
U.S. Customs Service, and not otherwise published, is published for 
the information of Customs officers and the importing community. 
Although the decisions are not of sufficient general interest to warrant 
publication as Customs Service Decisions, the listing describes the 
issues involved and is intended to aid Customs officers and concerned 
members of the public in identifying matters of interest which recently 
have been considered by the U.S. Customs Service. Individuals to 
whom any of these decisions would be of interest should read the 
limitations expressed in 19 CFR 177.9 (c). 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, Attention: Legal Retrieval and Dissemination Branch, 
Room 2404, U.S. Customs Service, 1301 Constitution Avenue NW., 
Washington, D.C. 20229. These copies will be made available at a 
cost to the requester of $0.10 per page. However, the Customs Service 
will waive this charge if the total number of pages copied is ten or less. 

Decisions listed in earlier issues of the Customs BuLLETIN, through 
June 15, 1981, are available in microfiche format at a cost of $34.05 
($0.15 per sheet of fiche). It is anticipated that additions to the mi- 
crofiche will be made quarterly and subscriptions are available. Re- 
quests for the microfiche now available and for subscriptions should 
be directed to the Legal Retrieval and Dissemination Branch. Sub- 
scribers will automatically receive updates as they are issued and 
will be billed accordingly. 


Dated: February 10, 1982. 
B. JamMss Fritz, 
Director, 
Regulations Control and Disclosure Law Division. 
9 
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Date of 
Decision 


12-21-81 
1-20-82 
12-22-81 
1-20-82 


12-15-81 
12-22-81 


12-22-81 


1-20-82 


1-25-82 


1-12-82 


12-30-81 


12-31-81 


1-12-82 
1-20-82 


8-14-81 


UNPUBLISHED CUSTOM SERVICE DECISIONS 


File No. 


065941 
068225 
068597 
069087 


069193 
069267 


069269 


069426 


105424 


105425 


105427 


105430 


105433 


105441 
105484 


542487 


542605 


542609 


542621 


542625 


Issue 


Classification: Products made pulp of mango and 
guava fruit (167.50) 

American Selling Price Basis of valuation to certain 
footwear 

Classification: Chain with cross members used for the 
transmission of power (652.18) 

Classification: Nylon backpacks and duffle bags (706.28) 

Classification: Model car action set (737.15, 737.95) 

Classification: Remote control device used on pleasure 
boats to allow operator to control outboard motor 
from front (696.15) 

Classification: Oil drilling draw-works (664.08) 

Classification: Interchangeable writing heads (760.32, 
760.42) 

Vessels: Use of a foreign-flag vessel as a loading fa- 
cility on high seas and transportation of merchandise 
thereto on foreign-built barges towed by coastwise- 
qualified tugs 

Vessels: U.S.-flag vessel may land in a U.S. port, fish 
transferred to it on the high seas 

Vessels: Potential duty consequences arising under 
19 U.S.C. 1466 in connection with the installation 
of an inert gas system in U.S. tankers at foreign 
shipyard 

Vessels: Transportation to and landing in the U.S. of 
fish harvested in the U.S. fishery conservation zone 
by a joint venture conducted by a U.S. subsidiary 
of a foreign company and a U.S. corporation and 
the Customs status of such fish when landed in the 
US. 

Vessels: Whether a foreign-built sailing vessel may 
make passenger cruises originating in U.S. 

Vessels: Tonnage tax on dual tonnage vessels 

Vessels: Manifest requirement of section 4.93(c) CR, 
is not applicable to non-qualified U.S. vessels 

Value: Whether the sorting of tobacco leaves as well 
as the stemming of the leaves is an alteration under 
806.20 TSUS 

Value: Activities constituting assists under the Tariff 
Act of 1930, as amended, and under the Trade 
Agreements Act of 1979 

Value: Dutiability of costs of a research and develop- 
ment nature incurred by the importer 

Value: The valuation of certain wearing apparel im- 
ported under the Trade Agreements Act of 1979 

Value: Photographic negatives furnished without charge, 
by an importer to a foreign producer for use in 
producing greeting cards are not dutiable assists 
under Trade Agreements Act 





UNPUBLISHED CUSTOM SERVICE DECISIONS 


Date of File No. Issue 
Decision 


1-—4-82 542674 Value: Issue of a uniform delivered price on a CIF 
basis 

1-18-82 542681 Value: Soup sold domestically in kilo packages is 
similar to same soup sold for export in pound pack- 
ages for foreign value 

10-6-81 801305 Classification: Brake lock automotive anti-theft check 
valve and parts thereof (680.19) 

10-6-81 801319 Classification: Smoke tote w/disposable cigarette lighter 
(706.27, 756.04) 

10-8-81 801329 Classification: Solar heating equipment (661.65) 

10-13-81 801367 Classification: Platemakers (678.50) 

10—6-81 801378 Classification: Men’s vest (308.06) 
10—6-81 801381 Classification: Women’s pants with reinforcement stitch- 
ing (382.33) 
10-5-81 801388 Classification: Articulated buses (692.04) 
10-6-81 801397 Classification: Disposable slipper (700.51, 700.52, 700.53) 
10-8-81 801399 Classification: Lined pressure hose (772.65) 
10-27-81 801402 Classification: Nonwoven needle-punched textile fabric 
of man-made fibers as a fabric by itself or coated or 
laminated with a plastic material (359.50) 
10-13-81 801403 Classification: Steel threaded coupler (653.00) 
10-6-81 801408 Classification: Toy game—target set (735.20) 
10-13-81 801409 Classification: Wesiern style shirts with single ply inserted 
yokes (380.84) 
10-13-81 801411 Classification: Western style shirts featuring double ply 
: inserted yokes (380.84) 

10-13-81 801413 Classificaticn: Ladies’ woven hooded pullover (382.81) 
10-6-81 801416 Classification: Beach seat (727.55) 

10-9-81 801430 Classification: Vinyl upper casual shoe with molded out- 
sole; no foxing (700.56) 

10-6-81 801435 Classification: Motor buses (692.04) 

10-6-81 801438 Classification: Recreational vehicle (692.10, 692.02) 

10-28-81 801445 Classification: Automobile parts (692.32, 647.01, 680.14, 

680.27, 646.75, 646.76, 712.49) 
10-9-81 801448 Classification: Mother of pearl bead necklace with 14k 
gold beads and clasp (740.14) 
10-22-81 801451 Classification: Truck tractors, trailers and _ tractor- 
trailers (692.32, 692.02, 692.03, 806.20) 

10-13-81 801453 Classification: Footwear uppers (774.50) 

10-20-81 801462 Classification: Frozen food plastic shopping bag (774.55) 
10-5-81 801468 Classification: Battery operated toy boat (737.95) 
10-9-81 801469 Classification: Toy speed boats (737.95) 

10-6-81 801470 Classification: Toy sports cruiser boat (737.95) 
10-9-81 801471 Classification: Toy battery operated auto (737.95) 
10-20-81 801477 Classification: Various bags—proper classification if flat- 
good or luggage (706.22) 
10-9-81 801479 Classification: Battery operated remote control toy 
truck (737.95) 
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Date of 
Decision 


10-22-81 


10-22-81 
10-30-81 
10-22-81 


10-22-81 
10-22-81 


10-27-81 
10-27-81 
10-27-81 


10-22-81 
10-27-81 
10- 6-81 


10-30-81 
10-27-81 
10-26-81 


10-30-81 
10-27-81 


10-30-81 
11-18-81 


10-28-81 
10-30-81 
10-28-81 
11-20-81 
11-17-81 


11-20-81 
11-20-81 
11-18-81 


11-18-81 
11-20-81 


12-11-81 
12-11-81 
12-14-81 


UNPUBLISHED CUSTOM SERVICE DECISIONS 


File No. 


801480 


801481 
801482 
801487 


801498 
801512 


801521 
801525 
801529 


801535 
801536 
801442 


801544 
801551 


801588 


801592 
801597 
801605 
801631 
801636 


801641 


801652 


801656 


801670 
801671 


801695 
801704 
801709 


Issue 


Classification: Various miniature diecast metal vehicle 
sets (737.15, 737.95) 

Classification: Water filters (661.95) 

Classification: Metallic embroidery thread (310.60) 

Classification: Pencil part used in a mechanical pencil 
designed to be refilled having a mechancial action for 
extending or advancing, and retracting the lead 
(760.38) 

Classification: Ignition parts (683.60) 

Classification: Remote control model vehicles (737.15,- 
685.60) 

Classification: Wind-matic chimney sweeps (657.25) 

Classification: Wool yarn without twist (307.68) 

Classification: Flocked coated woven textile fabric 
(356.40) 

Classification: Wooden toys (737.95, 737.40) 

Classification: Boys shirts (380.81) 

Classification: Woven polyester and cotton jackets 
(380.04, 380.84) 

Classification: Sailboards (696.05) 

Classification: Cobbler apron (382.33) 

Classification: Mat cutter consisting of handle and 
interchangeable blade (649.85) 

Classification: Pieces of textile cloth (386.50) 

Classification: Heat bonding machine for nonwoven 
fabrics (670.33) 

Classification: Steel sleeve for splicing (657.25) 

Classification: Jogging shoes with various materials 
in the upper (700.61) 

Classification: Motor vehicle brake parts (692.32) 

Classification: Cap with emblem (703.10) 

Classification: Toy bat and ball (737.95) 

Classification: Ladies knit wearing apparel (382.78) 

Classification: Ladies woven belts (382.04, 383.23, 
382.81, 383.92) 

Classification: Cotton hand-made flat woven rugs 
(361.54) 

Classification: Chamois leather footwear sock (700.45, 
700.73) 

Classification: Man’s woven synthetic dress shirt 
(380.84) 

Classification: Infants’ playsuit (382.06) 

Classification: Man’s woven cotton denim _ short 
(380.00) 

Classification: Pants with zipper leg adjusters (382.81) 

Classification: Pants with tie bottoms (382.81) 

Classification: Lace fabric with jacquard patterning 
(351.80) 





Date of 
Decision 


12-14-81 
12-11-81 
12— 9-81 
12-11-81 


UNPUBLISHED CUSTOM SERVICE DECISIONS 


File No. 


801721 
801762 
801763 
801840 


Issue 


Classification: Articles of plastic (774.55) 

Classification: Shin pad (735.20) 

Classification: Oil well casing (610.39) 

Classification: Cotton shoe uppers with vinyl fabric 
coated strips stitched to either side (386.04) 








Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1268) 


FARRELL Linss, INc. AS SUCCESSOR TO AMERICAN 
Export Linsgs, Inc. v. Tot Unitep Sratss, No. 80-38 


Id. CONGRESSIONAL RECOGNITION OF EXHAUSTION OF ADMINISTRA- 
TIVE REMEDIES 


Tolling in this case is in harmony with Congressional purpose 
to allow remission of duties on equipment and repairs of American 
vessels under 19 U.S.C. 1466(d) and rests on Congressional recog- 
nition that exhaustion of administrative remedies is a “basic prin- 


ciple of administrative law and one that has been followed in 
customs cases.” 


ORDER 


Appellee’s Petition for Rehearing and Appellant’s Response 
thereto having been considered, the petition is granted to the extent 
that the court’s opinion of August 20, 1981, is modified as follows 
(pages refer to slip opinion) : 

At the end of footnote 7 on page 7, add the following: 


This court, in a unanimous opinion in United States v. C.J. 
Tower & Sons of Buffalo, Inc., 61 CCPA 90, 94, C.A.D. 1129, 
499 F. 2d 1277, 1281 (1974), stated: 

Section 514 [19 U.S.C. 1514] is not a jurisdiction-granting 
statute. Jurisdiction of the Customs Court * * * was 
derived from * * * 28 U.S.C. 1582, effective by virtue 
of the Customs Courts Act of June 2, 1970, P.L. 91-271, 
84 Stat. 274 * * *, 


Insert the following footnote ‘‘7.5” with the signal to follow “‘(1980)”’ 
in line 16, page 8: 


We are persuaded that Waterman is no longer controlling in 
view of the Administrative Procedure Act (5 U. S.C. 701 et seq.) 
which authorizes judicial review to determine whether agency 
action, findings, and conclusions are arbitrary, capricious, or 
otherwise not in accordance with the law (5 U.S.C. 706). See 

14 
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Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402(1971); 
Inttell v. Morton, 445 F. 2d 1207 (CA 4 1971); Wong Wing Hang v. 
Immigration and Naturalization Service, 360 F.2d 715 (CA 2 1966) ; 
Suwannee Steamship Co. v. United States, 70 Cust. Ct. 327, C.R.D. 
73-3, 354 F. Supp. 1361 (1973). Also, we are satisfied that author- 
ity granted the Secretary of the Treasury under 19 U.S.C. 1466 
to remit or refund duties is not ‘discretion by law’ for purposes 
of 5 U.S.C. 701(a) (2). 


Insert the following footnote ‘‘10.5” with the signal at end of line 10, 
page 10: 


It should be pointed out that on January 24, 1977, only five 
days after notice of the letter from Customs dated January 14, 
1977, denying AEL’s petition, AEL was advised by Customs to 
submit supplemental documentation and that it would be 
considered. 


At the end of footnote 12 on page 12, add the following: 


[7] Tolling in this case, on the other hand, is in harmony with 
the Congressional purpose to allow remission of duties on equip- 
ment and repairs of American vessels under 19 U.S.C. 1466(d) 
and rests on Congressional recognition that exhaustion of admini- 
strative remedies is a “basic principle of administrative law and 
one that has been followed in customs cases.’”’ H.R. Rep. No. 
91-267, 91st Cong., 2d Sess. 2, reprinted in [1970] U.S. CODE 
CONG. & AD. NEWS 3202-03. The ‘‘mere fact that a federal 
statute providing for substantive liability also sets a time limita- 
tion upon the institution of suit does not restrict the power of the 
federal courts to hold that the statute of limitations is tolled 
under certain circumstances not inconsistent with the legislative 
purpose.” Leake v. Cincinnati, 605 F. 2d 255, 259 (CA 6 1979), 
citing American Pipe & Construction Co. v. Utah, 414 U.S. 538, 
559 (1974); Guy B. Barham Co. v. United States, 35 CCPA 138, 
C.A.D. 385 (1948). 


Insert the following footnote ‘13’? with the signal at end of line 5, 
page 12: 


Contrary to the dissenting opinion, the court has not over- 
looked or misapprehended points of law or fact. The ‘‘concept” 
of tolling, although not labelled as such, was clearly argued below 
by appellant (See Transcript of Record at 80a, 189a, 191a-192a, 
205a, 239a). Moreover, any failure to do so would not be an 
issue on this appeal, having only been raised by the dissenting 
opinion and not by the Government. Contrary to the Govern- 
ment’s petition for rehearing, tolling was clearly argued by AEL 
in its brief on appeal to this court, with no objection by the 
Government.— 


The petition for rehearing is, in all other respects, denied. 
Dated: February 4, 1982. 


GerorGe E. Hutcuinson, 
Clerk, 
For the Court. 


365-075 0 - 82 - 3 
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Markey, Chief Judge, with whom Ricu, Judge, joins, dissenting. 


Our original opinion of August 20, 1981, is reported at 69 CCPA——, 
C.A.D. 1268, 657 F. 2d 1214 (1981). We there reversed the judgment 
of the Court of International Trade dismissing an action by American 
Export Lines, Inc. (AEL) for lack of jurisdiction, 85 Cust. Ct. ——, 
C.D. 4864, 496 F. Supp. 1320 (1980), and remanded for further 
proceedings. Familiarity with the facts and the previous opinions is 
presumed. 

The case is now before us on the Government’s petition for rehear- 
ing and AEL’s opposition thereto. I respectfully but strenuously 
dissent from the court’s refusal to grant a full rehearing. Upon review, 
I agree with the Government that there are “points of law or fact 
which * * * the court has overlooked or misapprehended,’? CCPA 
Rule 6.1. For that reason, and because the case raises important 
questions involving sovereign immunity, the finality of liquidation, 
and the rules of appellate review, I would grant a full rehearing, 
including rebriefing and the rescheduling of oral arguments. ! 

All the federal courts of appeals and the Supreme Court provide 
for petitions for rehearing, the rationale being that ‘‘a court which 
is final must also be careful; it must admit of the possibility that 
error may occur and that original decisions may not always be the 
best possible decisions.” D. Louisell and R. Degnan, Rehearing in 
American Appellate Courts, 44 Cal. L. Rev. 627, 632 (1956). As stated 
in Stanton v. Stanton, 429 U.S. 501, 504 (1977) (Justice Stevens 
dissenting in part), ‘Petitions for rehearing perform the wholesome 
function of providing the losing litigant with a legitimate forum 
for adverse comment on an adverse decision.” 

In my view, this case is that rarity in which the losing litigant 
has raised sufficient questions to warrant granting the petition and 
providing for rebriefing and reargument. Though we grant rehear- 
ings sparingly, the grant has produced good results. E.g., Rion v. 
Ault, 482 F. 2d 948, 179 USPQ 152 (CCPA 1973); In re Prater, 56 
CCPA 1381, 415 F. 2d 1393, 162 USPQ 541 (1969); In re Nelson, 
47 CCPA 1031, 280 F. 2d 172, 126 USPQ 242 (1960); In re Potts, 
33 CCPA 1220, 156 F. 2d 555, 70 USPQ 401 (1946). 


SOVEREIGN IMMUNITY 


As the Supreme Court instructed in Lynch v. United States, 292 
U.S. 571, 582 (1934): ‘The sovereign’s immunity from suit exists 


1 T agree with the indication in the order filed this date that Waterman Steamship Corp. v. United States, 
30 CCPA 119, C.A.D. 223 (1942) does not state the law, in view of the Administrative Procedure Act (APA). 
Under the APA, judicial review, limited in scope, extends to decisions made by the Secretary or his delegate 
under 19 USC 1466 (1976), as was noted in Suwannee Steamship Co. v. United States, 70 Cust. Ct. 327, C.R.D. 
73-3, 354 F. Supp. 1361 (1973). 
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whatever the character of the proceeding or the source of the right 
sought to be enforced * * * For immunity from suit is an attibute 
of sovereignty which may not be bartered away.” 

In the dispositive portion of our opinion, it was held that the 90- 
day period for filing a protest to liquidation was tolled pending ad- 
ministrative review of AEL’s petition and supplemental petition 
for cancellation of duties. 657 F. 2d at 1218. Tolling a “statute of 
limitations” was viewed as necessitated by the actions of Customs 
Service officials. That application of tolling, however, overlooked 
the jurisdictional aspect of the 90-day period which in my view 
operates with its own jurisdiction-barring force, not merely as a 
statute of limitations. 

The United States has consented to be sued in the Court of In- 
ternational Trade only if certain conditions are met. If those con- 
ditions are not met, the court lacks jurisdiction to entertain a suit 
against the sovereign. United States v. Sherwood, 312 U.S. 584, 586 
(1941); United States v. Boe, 64 CCPA 11, 15-16, C.A.D. 1177, 
543 F. 2d 151, 154-55 (1976). One of those conditions is the 90-day 
period for filing a protest to liquidation prescribed .in 19 U.S.C. 
1514 (1976). As stated in 28 U.S.C. 1582(c) (1976): “The Customs 
Court shall not have jurisdiction of an action unless * * * a protest 
has been filed, as prescribed by [19 USC 1514 (1976)] * * *” 

In Akeroyd v. United States, 19 CCPA 249, 258, T.D. 45341, cert. 
denied 285 U.S. 550 (1931), this court held that the failure of an 


importer to file a timely protest is a jurisdictional defect. More re- 
cently, in United States v. Boe, 64 CCPA at 16, 543 F. 2d at 155, this 
court said: ‘“Those jurisdictional-conferring terms [in 19 U.S.C. 1514 
(1976)] are mandatory, the statute having provided no room or 
opportunity for the exercise of discretion.” 

There is a fundamental difference between a jurisdictional period 
and a statute of limitations. Finn v. United States, 123 U.S. 227, 
232-33 (1887); Hamner v. United States, 13 Ct. Cl. 7, 14 (1877). As 
stated in Finn: 


The general rule that limitation does not operate by its own 
force as a bar, but is a defence, and that the party making such 
a defence must plead the statute if he wishes the benefit of its 
provisions, has no application to suits in the Court of Claims 
against the United States. An individual may waive such a 
defence, either expressly or by failing to plead the statute; but 
the Government has not expressly or by implication conferred 
authority upon any of its officers to waive the limitation imposed 
by statute upon suits against the United States in the Court 
of Claims. Since the Government is not liable to be sued, as of 
right, by any claimant, and since it has assented to a judgment 
being rendered against it only in certain classes of cases, brought 
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within a prescribed period after the cause of action accrued, a 
judgment in the Court of Claims for the amount of a claim which 
the record or evidence shows to be barred by the statute, would 
be erroneous. 
I cannot see, therefore, how rules of tolling a statute of limitations 
can properly be applied to toll a jurisdictional time bar. 


ESTOPPEL—AGREEMENT BY PARTIES—WAIVER 


The word “tolling” was never mentioned below. Neither the word 
nor the concept appears anywhere in the presentation made by either 
side to the trial court or in that court’s opinion. The sole argument 
made below concerning the conduct of the Customs Service was that 
it estopped the Government. The trial court denied that argument, 
quoting our holding in Air-Sea Brokers, Inc. v. United States, 66 
CCPA 64, 68, C.A.D. 1222, 596 F. 2d 1008, 1011 (1979): 

[W]e hold that equitable estoppel, even if available in cases 
involving the Government in its proprietary capacity, is not 
available against the Government in cases involving the 
collection or refund of duties on imports. [Footnote omitted] 

496 F. Supp. at 1326. 

Though our opinion says the Government is not estopped, 657 
F. 2d at 1219 n. 12, and cites Air-Sea, it achieves the same result 
under a tolling rubric. I cannot reconcile the established law that 
actions of the Customs Service cannot estop the Government from 
relying on jurisdictional statutes with a holding that those same 
actions can “toll” those jurisdictional statutes and thus prevent 
the Government from relying on them. 

Numerous statements in the opinion are couched in estoppel par- 
lance. For example, there is reference to informal meetings wherein 
Customs employees told AEL it would have 90 days to file a formal 
protest after denial of its petition for remission of duties, if the petition 
were denied; there is the implication of some duty on Customs in the 
notations that AEL was not ‘advised’ that a formal protest should 
have been filed within 90 days after liquidation, that the time had ex- 
pired, and that a protest was untimely; there are the statements that 
this is a case “‘where the party seeking relief has relied upon Customs 
officials for guidance,” that ‘‘the filing of the petition and supplemental 
petition and their consideration appear to have been in the utmost 
good faith of both AEL and the Customs Service,” and that “both 
parties consistently and in good faith treated the letters from AEL 
as a valid petition for remission (‘cancellation’) in all of their dealings, 
and the formal protest of September 27, 1977, was treated as a timely 
protest by both parties [Footnote omitted].” * 


3 In the order filed this date, n. 10.5, the court continues to rely on the conduct of the parties as controlling. 
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Implicit in the emphasis upon the parties’ actions on the petition, 
as the basis for reversing a dismissal for lack of jurisdiction over a 
challenge to liquidation, is the view that the parties here conferred 
jurisdiction on the court. The notion that conduct of the parties, 
however sloppy or misguided, can confer jurisdiction in a suit against 
the Government is, however, simply not the law, for it is well-settled 
that the parties cannot do so. As stated in United States v. Boe, 64 
CCPA at 20, 543 F.2d at 158: 


However sincere and well-intentioned may be the judge, an 
attempt, by any court, to exercise a non-existent jurisdiction 
is an exceptional circumstance of import most grave. Such an 
attempt tends to chip away at that particular foundation stone in 
our constitutional scheme described as the separation of powers. 
As above indicated, courts are, in a sense, chartered institutions, 
operating under authority granted by the representatives of 
the people. Lawfully conferred jurisdiction is essential. Juris- 
diction cannot be presumed, Smith v. McCullough, 270 U.S. 456 
(1926); Hanford v. Davies, 163 U.S. 273 (1896), or enlarged or 
conferred by agreement of the parties, Mitchell v. Maurer, 293 
U.S. 237 (1934); S. Stern & Co. v. United States, 51 CCPA 15, 
C.A.D. 830, 331 F.2d 310 (1963), cert. denied, 377 U.S. 909 (1964), 
or by the court itself, United States v. Torch Manufacturing Co., 
Inc., 62 CCPA 41, C.A.D. 1143, 509 F.2d 1187 (1975). A court’s 
attempted exercise of power clearly beyond its charter violates 
its very raison d’etre. Restraint is required. 

In Akeroyd v. United States, 19 CCPA at 258, this court said: 
“Congress has never conferred upon the lower court jurisdiction of 
a case where the protest is filed too late, and has not, either expressly 
or by implication, conferred authority upon any of the officers of 
the Government to waive the limitation imposed by the statute.” 
That statement, in my view, is so diametrically opposed to what 
was done by the full court in this case as to impel a rehearing, in- 
cluding a rebriefing and reargument. 


FINALITY OF LIQUIDATION 


AEL argued below that the proper time for filing a protest is 
90 days after the final decision on its application for remission of 
duties, rather than 90 days after liquidation. The trial court rejected 
that argument, finding that the time for filing a protest is 90 days 
after liquidation, 496 F. Supp. at 1324, and we agreed, 657 F. 2d 
at 1217. Nonetheless, we indicated that “there appears to be no 
reason why, in a case where an application [for remission] has been 
followed by a liquidation, a petition for review of denial of the ap- 
plication * * * cannot be considered under 19 CFR 4.14(k) * * *.” 
657 F. 2d at 1218. I would agree that such a petition can be consid- 
ered, and the Secretary might recede in response thereto. My diffi- 
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culty resides in finding relevance of such consideration to the require- 
ment that a timely protest to the liquidation be filed before the court 
shall have jurisdiction over a challenge to the liquidation. 

Implicated here is the significance of liquidation, long honored 
in customs procedure as the final reckoning of an importer’s liability 
on an entry. It is defined as “the final computation or ascertainment 
of the duties or drawback accruing on an entry.” 19 CFR 159.1. 
The decision on liquidation is final and conclusive upon all parties 
unless a protest is filed within 90 days after notice thereof. 19 U.S.C. 
1514 (1976). The statute contemplates that both the legality and 
correctness of a liquidation be determined via the protest procedure, 
and any challenge to the propriety of a liquidation (not specifically 
excepted) must be through the statute. United States v. Deringer, 
Inc., 66 CCPA 50, 55, C.A.D. 1220, 593 F. 2d 1015, 1020 (1979). 

The cardinal rule of administrative review is stated in 1 Feller, 
U.S. Customs and International Trade Guide §4.03[1] (1981): 
“Once the administrative decision represented by a liquidation is 
made, the importer must file such a protest in order to secure further 
administrative review, as well as to preserve his right to judicial re- 
view [Emphasis added; footnote omitted].’”’ That rule follows from 
28 U.S.C. 1582(c) (1976), providing that the Customs Court shall 
not have jurisdiction of an action unless a protest has been filed 
and denied in accordance with 19 U.S.C. §§ 1514, 1515 (1976).3 

The statutory sequence is thus: liquidation, protest within 90 days, 
administrative review, court review. The application of tolling in 
this case reorders that sequence, making it read: liquidation, ad- 
ministrative review for more than 90 days, protest, administrative 
review, court review. The absence of statutory authority for that 
reordered sequence compels my conclusion that the case should be 
rebriefed and reargued and that our original decision was erroneous. 

The policy ramifications present here further argue for rebriefing 
and reargument. One such policy consideration is the risk that either 
the 90-day statutory period governing jurisdiction will become 
meaningless, or the Customs Service will be precluded from 
considering petitions for cancellation after liquidation. If all an 
importer need do is to write letters of petition to Customs after 
liquidation, the 90-day period would begin only after Customs firmly 
denied the last such petition. The only way to preserve the statutes 
governing jurisdiction under such circumstances would be to forbid 
all contact between Customs and importers after liquidation, or, 


3 The rule is consistent with the pertinent regulations governing an application for remission. See 19 
CFR 4.14(e), which reads in pertinent part: ‘‘Inasmuch as an unprotested liquidation insofar as it relates 
to the classification of items under [19 U.S.C. 1466(a) (1976)] is final at the expiration of 90 days, a subse- 
quent application in regard to such classification cannot be considered in the absence of a timely protest.’’ 
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what would be the same thing, for Customs to return unopened all 
petitions filed after liquidation. 


RULES OF REVIEW 


A “governing principle” of appellate review is that ‘‘a party is not 
entitled to claim that the court below erred in deciding a case when 
the basis for the assertion of error was not called to that court’s 
attention so as to give that court an opportunity to avoid the alleged 
mistake [Footnote omitted].” R. Stern, Appellate Practice in the 
United States §2.1, at 37 (1981). As above indicated, AEL never 
raised a tolling argument below. It argued, and the trial court found, 
that its letter to Customs dated November 5, 1975, constituted a 
valid, timely filed protest against the liquidation of October 24, 1975. 
496 F. Supp. at 1325-26. On appeal, AEL agreed with that finding, 
but argued that the running of the 180-day statutory period for 
filing a summons under 28 U.S.C. 2631(a) (1976) should be tolled. 

This court embarked on a new tolling theory, aimed not at the 
180-day period for filing a summons but at the 90-day period for 
filing a protest to liquidation. We viewed the November 5, 1975 
letter as the beginning of tolling, and the formal protest of September 
27, 1977, as a valid, timely-filed protest in this case. 657 F.2d 1218-19. 
A rebriefing and reargument could clarify the treatment to be given 
the unchallenged finding that the November 5, 1975 letter consti- 
tuted a protest and the effect of that finding on the 180-day period 
for filing a summons.‘ 

CONCLUSION 


In our original opinion, we: (1) overlooked that the statutory 
90-day period for filing a protest after liquidation is a jurisdictional 
provision, not merely a statute of limitations; (2) erected a structural 
conflict in the law, under which Government cannot be estopped from 
relying on a jurisdictional statute, and cannot confer jurisdiction or 
waive requirements therefor, but the actions of Government officials 
can “‘toll” a jurisdictional time requirement; (3) diminished or de- 
stroyed the significance of liquidation by recognizing a period of 
administrative review for more than 90 days after liquidation and 
before protest, contrary to established customs procedure; and (4) 
departed from established rules of appellate review. 

I would grant a full rehearing. 

4 As I now view the case, whether the November 5, 1975 letter constituted a valid, timely-filed protest 
cannot control the ultimate jurisdiction question here. Ifit was a protest, then the lower court would appear 
to have correctly held that AEL failed to file a summons within the statutorily-prescribed 180-day period 
after denial of its protest. 28 U.S.C. 2631(a) (1976). Ifit was not a protest, then AEL failed to file a protest 
within the statutorily-prescribed 90-day period after liquidation. Either way, the Court of International 


Trade and this court would appear to lack jurisdiction over this case under the statutes, and the tolling of 
a jurisdictional statute would appear to constitute a self-creation of jurisdiction. 
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Court No. 81-7-00898 
Before Newman, Judge. 


Memorandum and Order 


[Plaintiff’s motion for discovery denied; defendant’s cross-motion for protective 

order granted.] 
(Dated January 27, 1982) 

Sharretts, Paley, Carter & Blawelt, P.C. (Gail T. Cumins, Esq., of counsei) for 
the plaintiff. 

J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, 
Commercial Litigation Branch, and Velta A. Melnbrencis, Esq., for the defendant. 
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Newman, Judge: This action, for the second time, presents the 
issue advanced by defendant of executive privilege respecting a 
governmental document.’ Presently before the Court are: plaintifi’s 
motion to compel production of a document dated June 3, 1981, 
prepared by the then Deputy General Counsel Ted Hume of the 
Office of the United States Trade Representative to Larry Brady, 
Assistant Secretary for International Trade Administration, United 
States Department of Commerce; and defendant’s cross-motion for 
a protective order supported by a memorandum and declaration of 
Ambassador William E. Brock, United States Trade Representative. 

After personally examining the disputed document in camera, I 
conclude that defendant has again properly invoked executive privi- 
lege, and hence defendant’s cross-motion for a protective order is 
granted. Accordingly, plaintiff’s motion for production of the docu- 
ment is denied. 


I 


The within litigation arises from plaintiff’s challenge to the Com- 
merce Department’s dismissal on June 11, 1981 of plaintiff’s coun- 
tervailing duty petition concerning the importation of Mexican toy 
balloons and play balls predicated on the lack of an allegation by 
plaintiff of injury to the domestic industry.? Other than to reiterate 
that the reasons supporting Commerce’s requirement of an injury 
allegation in the petition are contained in its published notice (46 
FR 31698-99 (June 17, 1981)) and in the administrative record,® 
defendant has, thus far, declined to reveal more explicit reasons for 
the dismissal of plaintiff’s petition. 

Knowing the existence of the document prepared by Mr. Hume,* 
but unaware of its specific content, plaintiff advances two theories 
for production of the document: First and most important, plaintiff 
believes that the document sought will disclose the rationale sup- 
porting defendant’s requirement of an injury allegation in plaintiff’s 
countervailing duty petition; and plaintiff contends that its need for 
such disclosure outweighs the competing governmental interest in 
preserving confidentiality. Second, plaintiff asserts an additional 
interest in learning defendant’s adherence to the intra-governmental 


1 See 2 CIT——, Slip Op. 81-106 (1981), wherein this Court granted defendant’s motion for a protective 
order respecting two of the thirty-two documents comprising the administrative record in this case. 

2 The parties agree that Mexico is not a signatory to the General Agreements on Tariffs and Trade (GATT) 
and that no commercial agreement exists between Mexico and the United States requiring an injury de- 
termination. Plaintiff contends, therefore, that no allegation of injury in its countervailing duty petition is 
required by “‘international obligations of the United States” within the purview of section 303(a) (2) of the 
Tariff Act of 1930, as amended. 

3 The administrative record, excluding two documents which were held to be privileged in Slip Op. 81-106, 
are available for plaintiff’s inspection. 

4The Hume memorandum is not part of the administrative record herein, and plaintiff learned of its 
existence only through a Freedom of Information Act request. 
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procedural requirements of Reorganization Plan No. 3 and in the 
disclosure of any policy guidance presented to Commerce in the 
Hume document. 

Reorganization Plan No. 3 of September 24, 1979, mentioned 
supra, transferred the administration of the antidumping and :ounter- 
vailing duty laws from the Department of the Treasury to the 
Department of Commerce, and required Commerce to consult with 
the Trade Representative and also required the trade Rep- 
resentative to issue policy guidance to Commerce concerning the 
countervailing duty law. 

In a declaration submitted by defendant, William E. Brock, the 
United Trade Representative, avers that the Hume document is 
merely a draft of a memorandum which was “never put in final form 
and delivered officially to the Assistant Secretary of Commerce to 
whom it was addressed’. Continuing, Ambassador Brock states 
that the draft contains merely Mr. Hume’s ‘‘personal views of the 
proper legal interpretation of the U.S. countervailing law and the 
related legislative history” proferred in the course of the decision 
making process. Confidentiality, Mr. Brock stresses, is essential to 
preserve the expression of candid opinion, which is vital to the func- 
tions and operation of the United States Trade Representative. 

Mr. Brock’s decaration that the Hume draft was never finalized 
or officially delivered to Commerce disposes of the document’s so- 
called status as “policy guidance” under the Reorganization Plan. 


II 


Turning to plaintiff’s need to know the content of the Hume draft 
to ascertain defendant’s rationale for requiring an allegation of injury 
in the countervailing duty petition, we are guided by the fundamental 
principle that the executive branch is privileged to withhold dis- 
closure of intra-governmental documents reflecting advisory opin- 
ions, recommendations and deliberations comprising part of the 
process by which governmental decisions are formulated. See Sprague 
Electric Company v. United States, 81 Cust. Ct. 168, C.R.D. 78-18 
462 F. Supp. 966 (1978), and cases cited therein. 


Although sympathetic to plaintiff’s quandary in unearthing the 
government’s rationale for its action, nevertheless in light of the 
foregoing well-established principle, I have concluded, after an 
um camera examination of the Hume draft, that such draft consists 


5 Plaintiff has suggested that the privilege applies to intra-agency and not inter-agency communications. 
I find no precedent for such a distinction. Indeed, the Supreme Court has explicitly stated that inter-agency 
advice is no “‘more disclosable than similar advice received from within the agency’’. Renegotiation Board 
v. Grumman Aircraft Engineering Corp., 421 U.S. 168, 188 (1975). Clearly, given the inherent complexity 
of the deliberative process, no other result would be tenable. 
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merely of legal interpretation and advice developed by a subordinate 
government official in the course of the decision making process, 
as averred in Mr. Brock’s declaration. Consequently, the Hume 
draft is a classic example of an intra-governmental document that 
should be accorded executive privilege. 

Moreover, as previously noted, plaintiff seeks to learn from the 
Hume document the reasons supporting Commerce’s requirement 
of an injury allegation in the countervailing duty petition. However, 
Hume’s draft, while discussing the injury test for duty-free mer- 
chandise under the United States countervailing duty law, contains 
no explanation which would inform plaintiff of the reasons for dis- 
missal of the petition. Cf. NZRB v. Sears, Roebuck & Co., 421 US. 
132 (1975); Coastal Siates Gas Corp. v. Department of Energy, 617 
F. 2d 854, 866 (D.C. Cir. 1980). Under these circumstances, the 
disclosure of Hume’s draft would not aid plaintiff in knowing why 
its petition was dismissed. 

For the foregoing reasons, it is ordered that the document prepared 
by Mr. Hume is hereby recognized as a privileged document, and 
plaintiff's motion for its production is denied. Defendant’s cross- 
motion for a protective order is granted. 


UnitTep STaTEs oF AMERICA, PLAINTIFF v. DigiTaL EQuipMENT Corp., 
DEFENDANT 


Court No. 81-5-00610 (Joined Issue Calendar) 
Memorandum to Accompany Order of Dismissal 
(Dated January 29, 1982) 


RicHARDSON, Judge: In this action instituted by plaintiff pursuant 
to 19 U.S.C.A., section 1592, to recover civil monetary penalties from 
defendant, defendant has moved for partial summary judgment. 

According to the pleadings the action covers some 307 consumption 
entries of various computer parts which the defendant-importer repre- 
sents to be the growth, production, and manufacture of the United 
States. The plaintiff-United States avers that these parts are not in 
fact of American origin as represented, and has sued to recover penal- 
ties (multiples of the lawful duties of which plaintiff has allegedly been 
deprived) incurred by defendant by reason of its allegedly false and 
material representations as to the origin of the imported parts. 

The motion before the court involves 247 of these entries. In the 
moving papers defendant asserts that notations on the invoices 
accompanying the 247 entries indicate that customs service inspectors 
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examined the merchandise and found that it was of American origin, 
and that defendant was unaware of anything to the contrary. In its 
opposition papers plaintiff asserts that the inspectors’ notations do not 
cover all of the 247 entries, that defendant has acknowledged that some 
of the parts are of foreign origin, and that the presence of such triable 
factual issues in the case precludes the granting of partial summary 
judgment which defendant seeks, citing Adickes v. S.H. Kress & Co., 
398 U.S. 144 (1970). 

Viewing the affidavits of record in the light most favorable to the 
party responding to the motion for partial summary judgment in 
accordance with the principle in Adickes, the court finds that even if 
factual issues as to the origin of the merchandise remain to be resolved 
in the case as urged by plaintiff, a dismissal judgment must, never- 
theless, be awarded to defendant. 

Plaintiff has mistaken its remedy in this court for false and material 
representations as to the origin of the disputed merchandise. In the 
pleadings plaintiff has alleged, and defendant has admitted, that the 
computer parts covered by the 307 entries were all imported and 
entered between April 24, 1974 and December 27, 1976. In the light of 
these operative facts plaintiff has established that it has no cause 
of action cognizable in this court to recover an in personam judgment 
of monetary penalties against defendant under section 1592. 

In 1978 Congress overhauled section 1592 under the Customs 
Procedural Reform and Simplification Act of 1978, Pub. L. No. 45-910, 
92 Stat. 888, and made extensive changes in its provisions, not the 
least of which was the substitution of an in personam penalty (mone- 
tary liability of the importer) for the more onerous in rem penalty 
(forfeiture of the merchandise) then existing under the statute. S. 
Rept. No. 95-778, May 2, 1978 [To Accompany H.R. 8149], p. 19, 
reprinted in 3 U.S. Cong. & Adm. News ’78, p. 2230. Consequently, 
if the consumption entries covered by this action were in fact accom- 
panied by false and material statements as to the origin of the imported 
computer parts as contended for by the Government, then the Govern- 
ment’s only recourse against these importations under section 1592, 
given the acknowledged period of the importations, would have been 
a proceeding to effect a forfeiture of the offending merchandise or 
recovery of its forfeiture value (full domestic value of the merchandise) 
upon the making of a seasonable forfeiture claim. See 19 CFR, sections 
162.31, 162.41. 

This court does not have jurisdiction over in rem penalty issues 
arising under the former section 1592. See: Sheldon & Co. et al. v. 
United States, 8 Ct. Cust. Appls. 215, 218, T.D. 37455 (1917), and 
M. M. Scher & Sons, Inc. v. United States, 24 Cust. Ct. 243, C.D. 
1241 (1950). The resolution of such issues traditionally reposed in 
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the district courts. See United States v. R. I. T. A. Organics, Inc. 
487 F. Supp. 75 (N. D. Illinois, 1980). And, although Congress gave 
this court exclusive jurisdiction over in personam penalty issues 
arising under section 1592 in the Customs Court Act of 1980, effective 
November 1, 1980, 28 U.S.C.A., section 1582(1),' the importations at 
bar plainly antedate the effective date of this jurisdictional grant 
and, therefore, would be governed by the in rem provisions of former 
section 1592. United States v. R. I. T. A. Organics, Inc., supra, p. 76, 
footnote 2. 

Since the court lacks jurisdiction over these in rem penalty issues, 
it follows that this action must be dismissed. Accordingly, this action 
is dismissed. [Order follows.] 


ORDER 


RicHarpson, Judge: Upon reading and consideration of defendant’s 
motion for partial summary judgment, plaintiff’s opposition thereto, 
and all other papers and proceedings, it is hereby 

ORDERED that defendant’s motion for partial summary judgment 
be, and the same hereby is, denied, and it is 

ApsupGEep that the action herein be, and the same hereby is 
dismissed for lack of jurisdiction. 


? 


Dated: January 29, 1982. 


1 Although defendant admits in its answer that the court has jurisdiction pursuant to section 1582, such an 
admission is not binding on the court inasmuch as jurisdiction of an action cannot be conferred upon a court 
by admissions of the parties. U. Fujita & Co. etal. v. United States, 26 CC PA 63, 69, T.D. 49611 (1938). 
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Appeals to U.S. Court of Customs 
and Patent Appeals 


ApPEAL 82-9.—United States ». Uniroyal, Inc—LeatHer Uppers 
AND RusBER Sotes—TSUS—Marxine WitnH Country oF 


Oriein.—Appeal from Slip Ops. 81-113 and 81-118 filed January 
20, 1982. 


AppEAL 82-12.—Siemens America, Inc., et al. v. United States.— 
Surce VottaGE Protectors—ELeEcTricAL APPARATUS—ELEC- 
TRONIC TuBES—TSUS—ESTABLISHED AND UNIFORM PRAcTICE— 
Stare Decisis.—Appeal from Slip Op. 81-91 (rehearing denied 
November 25, 1981) filed January 20, 1982. 


AppEAL 82-13.—Imperial Packaging Corp. v. United States.— 
POLYETHYLENE Bacas—TSUS.—Appeal from Slip Op. 81-111 
filed January 27, 1982. 
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International 
Trade Commission Notices 


Investigations by the U S. International Trade Commission 
DEPARTMENT OF THE TREASURY, FEBRUARY 10, 1982 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

WILLIAM von Raas, 
Commissioner of Customs. 


(332-135) 
SYNTHETIC ORGANIC CHEMICALS REFORTS 
AGENCY: United States International Trade Commission. 


ACTION: The Commission, in accordance with the provisions of 
section 332(b) of the Tariff Act of 1930 (19 U.S.C. 1332(b)), has 
instituted investigation No. 332-135 for the purpose of collecting 
data and preparing public reports on synthetic organic chemicals, 
plastic materials, medicihal chemicals, pesticides, and other organic 
chemical products. The reports, prepared on an annual and monthly 
basis, include a directory of manufacturers and data on U.S. pro- 
duction, sales, and imports. The synthetic organic chemicals reports 
for the past five years were prepared under the now expired authority 
of Public Law 95-106. 


EFFECTIVE DATE: February 1, 1982. 
FOR FURTHER INFORMATION CONTACT: Mr. James 


Emanuel or Dr. A. Jonnard, Energy and Chemicals Division, Office 
of Industries, U.S. International Trade Commission, Washington, 
D.C. 20436 (Telephone 202-523-0334 and 202-523-0387, respectively). 


By order of the Commission. 


Issued: February 3, 1982. 
KENNETH R. Mason, 
Secretary. 
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(332-136) 


Monthly Reports Providing Information on the U.S. Auto Industry 


AGENCY: United States International Trade Commission. 
ACTION: At the request of the Subcommittee on Trade, Committee 
on Ways and Means, U.S. House of Representatives, and in accord- 
ance with the provisions of section 332(b) of the Tariff Act of 1930 
(19 U.S.C. 1332(b)), the Commission has instituted invest'gation 
No. 332-136, for the purpose of providing monthly data on the U.S. 
automobile industry through December 1982. The monthly reports 
will include data on automobile production, imports, exports, inven- 
tories, retail sales, price adjustments, and employment. The report 
will also include retail prices of selected comparable Japanese and U.S. 
produced automobiles on a monthly basis. 

The reports issued under this investigation will be similar in scope 
to those issued under recently completed investigation Nos. 332-121 
and 332-129, of like title. Notice of the invest’gations were published 
in the Federal Register of January 7, 1981 (46 F.R. 1849) and July 29, 
1981 (46 F.R. 38779), respectively. 

EFFECTIVE DATE: February 1, 1982. 


FOR FURTHER INFORMATION CONTACT: Mr. James 
McElroy or Mr. Charles West, Machinery and Equipment Division, 
Office of Industries, U.S. International Trade Commission, Wash- 
ington, D.C. 20436 (telephone 202-523-0258 and 202-523-0299, 
respectively). 

By order of the Commission. 

Issued: February 3, 1982. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
Certain Carp Data ImMpRINTERS Investigation No. 337—-TA-104 
AND CoMPONENTS THEREOF 


Notice of Denial of Motion to Amend the Complaint and Notice of 
Investigation and Motion to Add a Party Complainant 

AGENCY: U.S. International Trade Commission. 

ACTION: Denial of motion to amend the complaint and notice of 

investigation and motion to add a party complainant. 


SUMMARY: Notice is hereby given that the Commission has denied 
the motion of complainants AM International, Inc., and Bartizan 
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Corporation to amend the complaint and notice of investigation- 
The Commission has also denied a motion by respondents National 
Business Systems, Inc. (Canada), and National Business Systems, 
Inc. (U.S.). to add a party complainant. , 


AUTHORITY: The authority for the Commission’s act'ons is 
contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) 
and in section 210.22(a) of the Commission’s Rules of Practice and 
Procedure (19 C.F.R. 210.22(a)). 


SUPPLEMENTARY INFORMATION: Upon receipt of a com- 
plaint filed by AM International, Inc., and Bartizan Corporation 
the Commission instituted investigation No. 337-TA-104 to deter- 
mine whether there is a violation of section 337 of the Tariff Act of 
1930 by reason of unfair methods of competition and unfair acts in 
the importation and sale of card data imprinters, alleged to infringe 
claim 7 of U.S. Letters Patent 3,272,120 and claim 12 of U.S. Letters 
Patent 3,340,800. Notice of the Commission’s investigation was 
published at 46 F.R. 31094 (June 12, 1981). 

On December 17, 1981, complainants AM International, Inc., 
and Bartizan Corporation filed a motion to amend the complaint 
and notice of investigation to include allegations of price discrimi- 
nation and other anticompetitive acts by respondents, the effect 
or tendency of which is to restrain or monopolize trade and commerce 
in the United States. This motion was opposed by respondents and 
supported by the Commission investigative attorney. On January 12, 
1982, the presiding officer issued and certified to the Commission a 
recommended determination that the motion be denied (Order No. 
116). 

Respondents moved on December 29, 1981, to add DBS, Inc., as a 
party complainant to the investigation and to amend the notice of 


investigation accordingly. Complainants and the Commission in- 


vestigative attorney opposed the motion. On January 20, 1982, the 
presiding officer issued and certified to the Commission a recom- 
mended determination that this motion be denied (Order No. 124). 
FOR FURTHER INFORMATION CONTACT: Michael P. Mabile, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, telephone 202-523-1626. 

By order of the Commission. 

Issued: February 3, 1982. 

Kennetu R. Mason, 
Secretary. 
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Brircu TuHreEE-Piy Door Sxins From JAPAN 


Request for Comments Concerning Institution of Section 751(b) Review 
Investigation 


AGENCY: USS. International Trade Commission. 


ACTION: Request for comments regarding institution of section 
751(b) review investigation concerning affirmative determination 
in Investigation No. AA1921-150, Birch Three-Ply Door Skins 
from Japan. 


SUMMARY: The Commission invites comments from the public 
on whether changed circumstances exist which warrant the institution 
of an investigation pursuant to section 751(b) of the Tariff Act of 
1930 (19 U.S.C. 1675(b)), to review the Commission’s affirmative 
determination in investigation No. AA1921-150 regarding birch 
three-ply door skins from Japan. The purpose of the proposed section 
751(b) review investigation, if instituted, would be to determine 
whether an industry in the United States would be materially injured, 
would be threatened with material injury, or the establishment of 
an industry would be materially retarded, by reason of imports 
of birch three-ply door skins from Japan if the antidumping order 
is modified or revoked with respect to such merchandise provided 
for in item 240.14 of the Tariff Schedules of the United States. 


SUPPLEMENTARY INFORMATION: On January 12, 1976, the 
Commission determined that an industry in the United States was 
injured within the meaning of the Antidumping Act, 1921, by reason 
of imports of birch three-ply door skins from Japan determined by 
the Department of the Treasury to be sold or likely to be sold at 
less than fair value (LTFV). 

On February 18, 1976,‘the Department of the Treasury issued 
a finding of dumping (T.D. 76-48) and published notice of the dump- 
ing finding in the Federal Register (41 F.R. 7389). 

On January 8, 1982, the Commission received a request to review 
its affirmative determination in investigation No. AA1921-150. 
The request was filed pursuant to section 751(b) of the Tariff Act 
of 1930 by the law firm of Barnes, Richardson, & Colburn on behalf 
of the members of the Hokkaido Plywood Manufacturers Association 
of Sapporo, Japan, manufacturers of birch three-ply door skins in 
Japan. 

Written Comments Requested. Pursuant to § 207.45(b)(2) of the 
Commission’s Rules of Practice and Procedure (46 F.R. 18023), 
the Commission requests public comments concerning whether 
the following alleged changed circumstances are sufficient to warrant 
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institution of a review investigation: (1) the quantity of imports 
of birch three-ply door skins from Japan has declined more than 
75 percent since 1976, the year the dumping finding was published; 
(2) countries other than Japan are presently the major source of 
U.S. imports of these products and Japan’s share to total imports 
declined from 70 percent of total imports in 1976 to 19 percent in 
1980; (3) there has been a substantial change in the condition of 
the U.S. industry producing these products. The firm which filed the 
petition and which represented a majority of U.S. production at 
that time, ceased production in 1975 and did not resume production 
after the Commission’s determination, although it had indicated 
it would do so at the time of the Commission’s investigation. This 
left only two small, specialized, noncaptive producers in the domestic 
industry. 

The request for review of the injury determination. Copies of the 
request for review of the injury determination and any other public 
documents in this matter are available to the public during official 
working hours (8:45 a.m. to 5:15 p.m.) in the office of the Secretary, 
U.S. International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436 ; telephone 202-523-0161. 

Additional information. Under § 201.8 of the Commission’s Rules of 

Practice and Procedure (19 CFR 201.8), the signed original and 19 
true copies of all written submissions must be filed with the Secretary 
to the Commission, 701 E Street, NW., Washington, D.C. 20436. 
All comments must be filed no later than March 12, 1982. Any 
person desiring to submit a document (or portion thereof) to the 
Commission in confidence must request business confidential treatment 
under § 201.6 of the Commission’s Rules of Practice and Procedure 
(19 CFR 201.6). Such request should be directed to the Secretary to 
the Commission and must include a full statement of the reasons why 
the Commission should grant such treatment. Each sheet must be 
clearly marked at the top “Confidential Business Data.” The Com- 
mission will either accept the submission in confidence or return it. 
All nonconfidential written submissions will be available for public 
inspection in the Office of the Secretary. 
FOR FURTHER INFORMATION CONTACT: Vera Libeau, 
Office of Investigations, U.S. International Trade Commission (202- 
523-0368). 

By order of the Commission. 


Issued : February 2, 1982. 
KeEennetu R. Mason, 
Secretary. 
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Investigation No. 731-TA-48 


CERTAIN AMPLIFIER ASSEMBLIES AND Parts THEREOF FROM JAPAN 


AGENCY: United States International Trade Commission. 
ACTION: Change of Date of Public Hearing. 

SUMMARY: Notice is hereby given that the public hearing to be 
held in connection with United States International Trade Commis- 
sion investigation No. 731-TA-48 (Final), certain amplifier assemblies 
and parts thereof from Japan, will begin at 10:00 a.m., Thursday, 
May 20, 1982, in the Commission’s Hearing Room, U.S. International 
Trade Commission Building, 701 E Street, NW., Washington, D.C. 
A hearing date of March 16, 1982, had previously been announced 
in the Commission’s notice of institution of investigation as published 
in the Federal Register of January 20, 1982 (47 F.R. 2946). Requests 
to appear at the hearing should be filed in writing with the Secretary 
to the Commission not later than the close of business (5:15 p.m.) 
April 29, 1982. All persons desiring to appear at the hearing and make 
oral presentations must file prehearing statements and should attend 
a prehearing conference to be held at 10:00 a.m., e.d.t., on May 3, 
1982, in Room 117 of the U.S. International Trade Commission 
Building. Prehearing statements must be filed on or before May 14, 
1982. The Commission’s final action, notification of the Department 
of Commerce, is similarly postponed until July 1, 1982. These changes 
are made pursuant to the Department of Commerce’s granting of 
an extension of time to the exporter involved in this investigation 
(see 47 F.R. 3393). 

For further information concerning the conduct of the investigation, 
hearing procedures, and rules of general application, consult the 
Commission’s Rules of Practice and Procedure, Part 207. subparts 
A and C (19 CFR 207), and Part 201, subparts A through E (19 CFR 
201). 

By order of the Commission. 

Issued: February 1, 1982. 

KENNETH R. Mason, 
Secretary. 


(332-131) 


Notice of Hearing on and Release for Public Comment of Chapters of the 
Tariff Schedules of the United States Converted into the Nonmencla- 
ture Structure of the Harmonized System 


AGENCY: United States International Trade Commission. 


ACTION : Setting of public hearing and release for comment from 
interested parties, pursuant to Commission investigation No. 332-131, 
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under the authority of section 332(g) of the Tariff Act of 1930, as 
amended, and initiated upon the request of the President of the United 
States, of the following chapters of the Tariff Schedules of the United 
States (TSUS) converted into the nomenclature structure of the 
Harmonized Commodity Description and Coding System (Harmo- 
nized System) : 

Volume I 


Chapter 25: Salt; sulphur; earths and stone; plastering materials; 
lime and cement 


Volume II 


Chapter 27: Mineral fuels, mineral oils and products of their 
distillation ; bituminous substances; mineral waxes 


Volume III 


Chapter 44: Wood and articles of wood; wood charcoal 

Chapter 45: Cork and articles of cork 

Chapter 46: Manufactures of straw, of esparto or of other plaiting 
materials; basketware and wickerwork 

Chapter 47: Pulp of wood or of other fibrous cellulosic materials; 
waste and scrap of paper or paperboard 

Chapter 48: Paper and paperboard; articles of paper pulp, of 
paper or of paperboard 


Chapter 49: Printed books, newspapers, pictures and other 
products of the printing industry manuscripts, typescripts 
and plans 


Volume IV 

Chapter 50: Silk 

Chapter 51: Wool, fine or coarse animal hair; horsehair yarn and 
woven fabric 

Chapter 52: Cotton 

Chapter 53: Other vegetable textile fibres; paper yarn and 
woven fabrics of paper yarn 

Chapter 54: Man-made filaments 

Chapter 55: Man-made staple fibres 


Volume V 


Chapter 68: Articles of stone, of plaster, of cement, of asbestos, 
of mica, and of similar materials 

Chapter 69: Ceramic products 

Chapter 70: Glass and glassware 

Chapter 71: Natural or cultured pearls, precious or semi-precious 
stones, precious metals, metal clad with precious metals, 
and articles thereof; imitation jewelry ; coin 
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Volume VI 


Chapter 84: Nuclear reactors, boilers, machinery and mechanical 
appliances; parts thereof 
Chapter 85: Electrical machinery and equipment and parts 
thereof; sound recorders and reproducers, television image 
and sound recorders, or reproducers and parts and accessories 
of such articles 
Volume VII 


Chapter 86: Railway and tramway locomotives, rolling-stock and 
parts thereof; railway and tramway track fixtures and 
fittings; mechanical traffic signalling equipment of all kinds 
(including electro-mechanical) 

Chapter 87: Vehicles other than railway or tramway rolling-stock, 
and parts thereof 

Chapter 88: Aircraft and parts thereof 

Chapter 89: Ships, boats, and floating structures 


SUMMARY: The United States International Trade Commission 
(hereinafter ‘the Commission”) has completed a draft of the above 
chapters of the TSUS converted into the nomenclature structure of 
the Harmonized System, with proposed rates of duty. This notice 


announces the scheduling of a public hearing on these converted 
chapters and requests public comment on the draft conversion, in- 
cluding the proposed rates of duty. 


WRITTEN SUBMISSIONS: Persons wishing to submit written 
comments with respect to one or more of the chapters should do so 
at the earliest possible date, but no later than the close of business 
(5:15 p.m.) April 30, 1982. The signed original and 19 copies of all 
written comments must be filed with the Secretary of the Commission 
at his office in Washington, D.C. and should conform with section 
201.8 of the Commission’s Rules of Practice and Procedure (19 CFR 
201.8). Any person desiring confidential treatment as to commercial 
or financial information must submit that information on separate 
sheets of paper, each clearly marked ‘Confidential Business Informa- 
tion’? at the top. All submissions requesting confidential treatment 
must conform with the requirements of section 201.6 of the Com- 
mission’s Rules (19 CFR 201.6). All nonconfidential written sub- 
missions will be made available to interested persons. 


HEARING: Public hearings on the draft converted chapters will 
begin on March 29, 1982, in the Hearing Room of the U.S. Inter- 
national Trade Commission Building, 701 E Street NW., Washington, 
D.C. at 10 a.m. Requests for appearances at the hearing, including 
the name and address of any witness who will testify and the industry 
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or organization, if any, which the witness represents, should be filed 
in writing with the Secretary of the Commission no later than the 
close of business on March 22, 1982. Requests should indicate the 
chapter or heading upon which the witness will express views and a 
brief indication of any position to be taken. Parties with a common 
interest in a chapter are encouraged to consolidate their oral pre- 
sentations. For further information on hearing procedures and rules 


of general application consult the Commission’s Rules, part 201 
(19 CFR 201). 


COPIES OF DOCUMENTS: Copies of the chapters which are the 
subject of this notice are available for public inspection at the offices 
of the Commission, 701 E Street NW., Washington, DC 20436. The 
Secretary will also send copies of chapters to interested parties upon 
request; telephone (202) 523-5178. 


FOR FURTHER INFORMATION CONTACT: Mr. Eugene A. 
Rosengarden, Director, or Mr. Holm Kappler, Deputy Director, 
Office of Tariff Affairs, U.S. International Trade Commission, 701 E 
Street NW., Washington, DC 20436; telephone (202) 523-0370 or 0362. 


SUPPLEMENTARY INFORMATION: In its public notices of 
February 8, 1980 (45 F.R. 9828 of February 13, 1980), March 21, 
1980 (45 F.R. 19696 of March 26, 1980), August 15, 1980 (45 F.R. 
55549 of August 20, 1980), June 24, 1981 (46 F.R. 34439 of July 1, 
1981) and July 17, 1981 (46 F.R. 37824 of July 22, 1981) the Com- 
mission indentified the 97 chapters of the Harmonized System for 
which texts had been provisionally adopted by the Harmonized System 
and the Nomenclature Committees of the Customs Cooperation Council. 
Views and comments of interested parties with respect to the 97 chap- 
ters were sought, and the structure and technical development of the 
Harmonized System were described. 

In response to a request dated August 24, 1981, by the President of 
the United States, the Commission instituted an investigation under 
section 332(g) of the Tariff Act of 1930 (19 U.S.C. 1332(g)) in order 
to prepare a basic draft converting the Tariff Schedules of the United 
States into the nomenclature structure of the Harmonized System. 
The President directed that the Commission’s report, including the 
converted U.S. tariff schedule, be submitted no later than June 30, 
1983. Guidelines for the conversion set by the President were set forth 
in the Commission’s notice of the institution of investigation of 
September 16, 1981 (46 F.R. 47897 of September 30, 1981), along with 
the schedule for the release of the converted chapters. Appropriate 
supplementary public notices will be issued with respect to the publica- 
tion of the remaining chapters and hearings thereon. 

Currently the Customs Cooperation Council is preparing draft 
explanatory notes to the chapters of the Harmonized System. As soon 





INTERNATIONAL TRADE COMMISSION NOTICES 47 


as they become available the Commission will release them for public 
comment. Explanatory notes for all chapters of the Harmonized Sys- 
tem are scheduled to be released for comment before the Commission 
submits the converted tariff schedule to the President in June of 1983. 

In preparing the converted U.S. tariff schedules, the Commission is 
seeking and taking into consideration the views of any interested 
person, of any trade or industry organization and of interested govern- 
ment agencies. Submissions should be directed at evaluating the draft 
conversion in light of the President’s guidelines, in particular whether 
the conversion— 

(a) avoids, to the extent practicable and consonant with sound no- 
menclature principles, changes in rates of duty on individual products; 

(b) simplifies the U.S. tariff structure to the extent possible without 
rate changes significant for U.S. industry, workers, or trade; and 

(c) alleviates administrative burdens on the Customs Service. 

The Commission will utilize the post-MTN rates of duty on individ- 
ual products when analyzing impacts of any proposed changes. 

Submissions should also address the probable effect of U.S. adoption 
of the converted tariff schedules on U.S. industries, workers, and 
trade. Submissions aimed primarily at seeking increases or reductions 
in existing tariff rates are not relevant and will not be entertained by 
the Commission. 


By order of the Commission. 
Issued: January 29, 1982. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 

Certain Hor Arr Corn Pop- 
PERS AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-101 


Notice of Settlement Agreement, Recommended Termination, and Request 
for Public Comments 


AGENCY: USS. International Trade Commission. 

ACTION: Request for public comments on the recommended termi- 
nation of two parties as respondents in the above-captioned investi- 
gation based on a settlement agreement. 


SUMMARY: Notice is hereby given that the presiding officer in this 
investigation has issued an order recommending that the Commission 
grant a joint motion by the complainant and two respondents to 
terminate the investigation with respect to those respondents on the 
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basis of a settlement agreement entered by the parties. Before taking 
final action on the motion, the Commission seeks written comments 
on the proposed termination from interested members of the public. 


DEADLINE: All comments must be received within 30 days of 
publication of this notice. 


SUPPLEMENTARY INFORMATION: The Commission is con- 
ducting investigation No. 337-TA-101 to determine whether there 
is a violation of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) 
in the importation into the United States of certain hot air corn 
poppers and components thereof, or in the sale of such articles, which 
are alleged to infringe claims 1, 2, 3, and 5 of U.S. Letters Patent 
4,178,843, the effect or tendency of which is to destroy or substantially 
injure an industry, efficiently and economically operated, in the United 
States. 

On December 4, 1981, the complainant, Wear-Ever Aluminum, Inc. 
(Wear-Ever), and respondents The West Bend Co.—a Division of 
Dart Industries, Inc. (West Bend) and Chiap Hua Clocks and 
Watches Ltd. (Chiap Hua) filed a joint motion (Motion No. 101-39) to 
terminate the investigation with respect to those respondents under the 
provisions of section 210.51 of the Commission’s Rules of Practice and 
Procedure (19 CFR § 210.51). The basis for the proposed termination 
is a settlement agreement entered by the complainant, West Bend 


and Chiap Hua. The motion was supported by the Commission 
investigative attorney. On December 23, 1981, the presiding officer 
issued an order recommending that Motion No. 101-39 be granted. 
The settlement agreement and the proposed termination are now 
before the Commission for final action. 


The substantive provisions of the settlement agreement between 
Wear-Ever, West Bend and Chiap Hua are as follows: 


1. West Bend, Chiap Hua, and Wear-Ever agree to enter a 
joint motion to terminate the Commission’s investigation. 
Such termination is without prejudice with respect to Wear-Ever’s 
right to bring an action against Chiap Hua in respect of any 
device other than hot air corn poppers and components thereof 
manufactured for or sold to West Bend. 

2. West Bend and Wear-Ever agree to the prompt entry of a 
stipulation dismissing without prejudice the complaint and 
counterclaim in the civil action in the United States District 
Court for the Eastern District of Wisconsin concerning the 
validity and infringement of U.S. Letters Patent 4,178,843. 

3. West Bend agrees to pay to Wear-Ever prior to the close of 
business on December 31, 1981, a certain amount for a worldwide 
covenant not to sue for all past, present, and future infringement of 
U.S. Letters Patent 4,178,843 and of all other patents of Wear- 
Ever throughout the world subsequently issued covering features 
of Wear-Ever’s current models 72000 or 73000 hot air corn 
poppers. 
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_ 4. In the event that the Commission does not terminate the 
investigation with respect to both West Bend and Chiap Hua, 
Wear-Ever agrees to repay to West Bend within ten days the 
amount payable under paragraph 3 of the agreement, the agree- 
ment shall be terminated, and the parties shall be restored to 
their respective positions as if the agreement had never been made. 

5. The agreement does not constitute an admission by West 
Bend or Chiap Hua of the validity and/or infringement of U.S. 
Letters Patent 4,178,843 or any other patent belonging to Wear- 
Ever on hot air corn poppers or components thereof. 

6. Chiap Hua agrees that it will neither sell nor import into 
the United States, except for sale to West Bend, hot air corn 
poppers identical or substantially identical to West Bend’s hot 
air corn popper model No. 5459. ss 

7. Wear-Ever, Chiap Hua, and West Bend shall not publicize 
the terms of the agreement, nor make use of the terms of the 
agreement in connection with any advertising or sales or other- 
wise for the purpose of gaining a competitive advantage in the 
marketplace. However, disclosure of the terms of the agreement 
may be made as reasonably required in connection with any ne- 
gotiations with potential licensees or as may be required by law. 
Wear-Ever, West Bend, and Chiap Hua will expressly instruct 
their employees, agents, representatives, and distributors to 
abide by the foregoing provisions. 

8. The agreement shall be binding upon and inure to the 
benefit of the successors of the businesses of the parties and shall 
be assignable to the purchasers of all or substantially all of 
the assets of their businesses. 

9. The agreement shall be governed by Iilinois law. 

10. The agreement shall not be effective until all of the rep- 
resentatives of the parties have affixed their signatures. 

A nonconfidential version of the settlement agreement is available 
for public inspection during official business hours (8:45 a.m. to 5:15 
p-m.) in the Office of the Secretary, U.S. International Trade Com- 
mission, 701 E Street NW.,-Room 156, Washington, D.C. 20436, 
telephone 202-523-0471. 

All comments must conform to the requirements of section 201.8 

of the Commission’s rules (19 CFR § 201.8) and must be addressed 
to the Secretary, U.S. International Trade Commission, 701 E Street 
NW., Washington, D.C. 20436. 
FOR FURTHER INFORMATION CONTACT: P. N. Smithey, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Room 224, Washington, D.C. 20436, 
telephone 202-523-0350. 

By order of the Commission. 

Issued: January 29, 1982. 

KENNETH R. Mason, 
Secretary. 
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DrYCLEANING MacuINeRY From West GERMANY 


Change of Date of Commission Determination 


Notice is hereby given that by February 4, 1982, the Commission 
will determine whether there exist changed circumstances sufficient to 
warrant a review, under section 751(b) of the Tariff Act of 1930 
(19 U.S.C. 1675(b)) and section 207.45 of the Commission’s Rules of 
Practice and Procedure, of the Commission’s affirmative determination 
in Investigation No. AA-1921-99, Drycleaning Machinery from 
West Germany. A date for the determination had previously been 
announced in the Commission’s notice requesting comments concern- 
ing the institution of a review investigation and had been published in 
the Federal Register of November 25, 1981 (46 F.R. 57776). The date 
of the determination is changed pursuant to section 201.14(b) of the 
Commission’s Rules of Practice and Piocedure. 


By order of the Commission. 


Issued : January 29, 1982. 
KennetH R. Mason, 
Secretary. 


Investigation No. 731-TA-49 (Final) 
FrrEPLACE Mrsu Panets From Tatwan 


AGENCY: United States International Trade Commission. 
ACTION: Institution of Final Antidumping Investigation. 


SUMMARY: As a result of a preliminary determination by the 
United States Department of Commerce that there is a reasonable 
basis to believe or suspect that exports of fireplace mesh panels from 
Taiwan are being, or are likely to be, sold in the United States at less 
than fair value (LTFV) within the meaning of section 731 of the 
Tariff Act of 1930 (19 U.S.C. § 1673), the United States International 
Trade Commission hereby gives notice of the institution of investi- 
gation No. 731-TA-49 (Final) to determine whether an industry in 
the United States is materially injured, or is threatened with material 
injury, or the establishment of an industry in the United States is 
materially retarded, by reason of imports of such merchandise. For 
the purposes of this investigation, fireplace mesh panels are defined 
as precut, flexible mesh panels, both finished and unfinished, which 
are constructed of interlocking spirals of steel wire and are of a kind 
used in the manufacture of safety screening by U.S. manufacturers of 
fireplace accessories and zero-clearance fireplaces. Fireplace mesh 
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panels are provided for either in item 642.87 or item 654.00 of the 
Tariff Schedules of the United States depending on their stage of 
processing. 


EFFECTIVE DATE: January 27, 1982. 
FOR FURTHER INFORMATION CONTACT: Ms. Miriam A. 


Bishop, Office of Investigations, U.S. International Trade Commission, 
Room 350, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0291. 


SUPPLEMENTARY INFORMATION: On September 18, 1981, 
the Commission unanimously determined, on the basis of the informa- 
tion developed during the course of investigation No. 731-TA-49 
(Preliminary), that there was a reasonable indication that an industry 
in the United States was materially injured by reason of imports 
of fireplace mesh panels from Taiwan, which were allegedly being 
sold in the United States at LTFV. As a result of the Commission’s 
affirmative preliminary determination, the Department of Commerce 
continued its investigation into the question of LTFV sales. Unless 
the investigation is extended, the final LTFV determination will 
be made by the Department of Commerce on or before April 2, 1982. 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission a written statement of information pertinent to the subject 
of the investigation. A signed original and nineteen (19) true copies 
of each submission must be filed at the Office of the Secretary, U.S. 
International Trade Commission Building, 701 E Street NW., 
Washington, D.C. 20436, on or before April 8, 1982. All written 
submissions except for confidential business data will be available 
for public inspection. 

Any business information for which confidential treatment is 
desired shall be submitted separately. The envelope and all pages 
of such submissions must be clearly labeled ‘‘Confidential Business 
Information.” Confidential submissions and requests for confidential 
treatment must conform with the requirements of section 201.6 
of the Commission’s Rules of Practice and Procedure (19 CFR 201.6). 

A staff report containing preliminary findings of fact will be available 
at all interested parties on March 24, 1982. 


PUBLIC HEARING: The Commission will hoid a public hearing 
in connection with this investigation for 10 a.m., on Tuesday, April 13, 
1982, in the Hearing Room of the U.S. International Trade Com- 
mission Building. Requests to appear at the hearing should be filed 
in writing with the Secretary to the Commission not later than the 
close of business (5:15 P.M.) on March 25, 1982. All persons desiring 
to appear at the hearing and make oral presentations must file pre- 
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hearing statements and should attend a prehearing conference to 
to be held at 9:30 a.m., on March 29, 1982, in Room 117 of the U.S. 
International Trade Commission Building. Prehearing statements 
must be filed on or before April 8, 1982. 

Testimony at the public hearing is governed by section 207.23 
of the Commission’s Rules of Practice and Procedure (19 CFR 
§ 207.23). This rule requires that testimony be limited to a non- 
confidential summary and analysis of material contained in prehearing 
statements and to new information. The Commission will not receive 
prepared testimony for the public hearing, as would otherwise be 
provided for by rule 201.12(d). All legal arguments, economic analyses, 
and factual materials relevant to the public hearing should be included 
in prehearing statements in accordance with section 207.22. Post 
hearing briefs will also be accepted within a time specified at the 
hearing. 

For further information concerning the conduct of the investiga- 
tion, hearing procedures, and rules of general application, consult 
the Commission’s Rules of Practice and Procedure, part 207, subparts 
A and C (19 CFR § 207), and part 201, subparts A through E (19 
CFR § 201). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR § 207.20, 44 F.R. 
76472). 


By order of the Commission. 


Issued: January 28, 1982. 
KennetH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN PowER WoopwoRrKING 
Toots, THEIR Parts, Acczs- Investigation No. 337-TA-115 
SORIES AND SPECIAL PURPOSE 
Toots 


Notice of Investigation 

AGENCY: USS. International Trade Commission. 

ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 
SUMMARY: Notice is hereby given that a compliant was filed with 
the U.S. International Trade Commission on December 16, 1981, 
under section 337 of the Tariff Act of 1930 (19 U.S.C. section 1337), 
on behalf of Shopsmith, Inc., 750 Center Drive, Vandalia, Ohio 45377. 
A supplement to the complaint was filed on January 4, 1982. The 
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complaint, as supplemented, (hereinafter the complaint) alleges 
unfair methods of competition and unfair acts in the importation of 
power woodworking tools, their parts, accessories and special purpose 
tools into the United States, or in their sale, by reason of (a) false 
designation of source; (b) infringement of registered trademarks; 
(c) common law trademark infringement; (d) misappropriation, 
simulation or adoption of trade dress or tradename; (e) passing off; 
(f) false and deceptive advertising; (g) product disparagement; (h) 
misappropriation of trade secrets; (i) infringement of registered 
copyrights; and (j) tortious interference with the business relation- 
ships between complainant and its dealers. The complaint further 
alleges that the effect or tendency of the unfair methods of competi- 
tion and unfair acts is to destroy or substantially injure an industry, 
efficiently and economically operated, in the United States. 

The complainant requests that the Commission, after a full investi- 
gation, issue both a permanent exclusion order and a permanent cease 
and desist order. 

AUTHORITY: The authority for institution of this investigation 
is contained in section 337 of the Tariff Act of 1930 and in section 


210.12 of the Commission’s Rules of Practice and Procedure (19 CFR 
section 210.12). 


SCOPE OF INVESTIGATION: Having considered the complaint, 
the U.S. International Trade Commission, on January 19, 1982, 
ordered that— 

(1) Pursuant to subsection (b) of section 337 of the Tariff Act of 
1930, an investigation be instituted to determine whether there is a 
violation of subsection (a) of section 337 in the unauthorized impor- 
tation of certain power woodworking tools, their parts, accessories and 
special purpose tools into the United States, or in their sale, by reason 
of the alleged (a) false designation of source; (b) infringement of 
registered trademarks; (c) common law trademark infringement; (d) 
misappropriation, simulation or adoption of trade dress or tradename; 
(e) passing off; (f) false and deceptive advertising; (g) product dispar- 
agement; (h) misappropriation of trade secrets; (i) infrmgement of 
registered copyrights; and (j) tortious interference with the business 
relationships between complainant and its dealers, the effect or tend- 
ency of which is to destroy or substantially injure an industry, effi- 
ciently and economically operated, in the United States; 

(2) For the purpose of this investigation so instituted, the following 
are hereby named as parties upon which this notice of investigation 
shall be served: 


(a) The complainant is— 


Shopsmith, Inc. 
750 Center Drive 
Vandalia, Ohio 45377 
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(b) The respondents are the following companies, alleged to be 
in violation of section 337 by having committed one or more of 
the unfair acts and unfair methods of competition set forth in 
paragraph (1), and are the parties upon which the complaint is 
to be served (The letters indicate which of the acts or methods 
listed in paragraph (1) applies): 

Johnson Metal Industries Co., Ltd. 
Suite 1004 Central Building 

2 Chung Shan N. Road 

Taipei, Taiwan; a-f andi 

King Feng Fu Machinery Works Co., Ltd. 
No. 45 Chung Chin Road 

SEC. 1 

Ta Ya Taichung H Hsien 

Taiwan; a-f andi 

Tops Equipment and Tools Co., Ltd. 
2¥-7 

No. 750 Tunhwa S. Road 

P.O. Box 3-69 

Taipei, Taiwan; a-f andi 

Big Joe Industrial Tool Corp. 

2421 West 11th Street 

Houston, TX 77008 

c/o Berk Horowitz 

7620 Washington Avenue 

Houston, TX 77007; a-f and i 


Master Woodcraft & Hobby Machine Co. 
800 Spruce Lake Drive 

P.O. Box 669 

Harbor City, CA 90710 

c/o Ralph Morrow 

1000 East Carson 

Harbor City, CA 90710; a-g, i and j 
United Metal Services, Inc. 

P.O. Box 16297 

Greenville, SC 29606 

c/o Donald G. Preston 

Route 6, 1 Woodruff Land Industrial Park 
Greenville, SC 29607; a-f and i 
ABCA, Ine. 

3728 Benner Road 

Miamisburg, OH 45342 

c/o Clifford R. Anders 

4616 Woodwell Drive 

Kettering, OH 45440; a-j 

Worcester Tool Factory Outlet 

475 Shrewsbury Street 

Worcester, MA 01604; a-f and i 
Herbert Clark and Associates 

5685 Redwood Drive 

Rohnert Park, CA 94928; a-f and i 
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(c) Robert S. Budoff, Esq., Unfair Import Investigations 
Division, U.S. International Trade Commission, 701 E Street 
NW., Room 124, Washington, D.C. 20436, shall be the Com- 
mission Investigative Attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 
Administrative Law Judge, U.S. International Trade Commission, 
701 E Street NW., Washington, D.C. 20436, shall designate the 
presiding officer. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and 
Procedure (19 CFR 210.21). Pursuant to sections 210.16(d) and 210.21 
(a) of the rules, such responses will be considered by the Commission 
if received not later than 20 days after the date of service of the 
complaint. Extensions of time for submitting a response will not be 
granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation in 
the complaint and in this notice may be deemed to constitute a waiver 
of the right to appear and contest the allegations of the complaint 
and this notice, and to authorize the presiding officer and the Commis- 
sion, without further notice to the respondent, to find the facts to be 
as alleged in the complaint and this notice and to enter both a recom- 
mended determination and a final determination containing such 
findings. 

The complaint, except for any confidential information contained 
therein, is available for inspection during official business hours (8:45 
a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Room 156, Washington, D.C. 
20436, telephone 202-523-0471. 


FOR FURTHER INFORMATION CONTACT: Robert S. Budoff, 
Esq., Unfair Import Investigations Division, U.S. International 
Trade Commission, telephone 202-523-0113. 


By order of the Commission. 
Issued: January 25, 1982. 


KennetH R. Mason, 
Secretary. 
Investigation No. 104-TAA-8 


Mo tassEs From FRANCE 


AGENCY: United States International Trade Commission. 


ACTION: Institution of a countervailing duty investigation. 


SUMMARY: On June 19, 1971 in T.D. 71-118, the Department of 
the Treasury (Treasury) imposed countervailing duties, under section 
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303 of the Tariff Act of 1930, on molasses imported from France. 
Imports of molasses from France are currently provided for under 
item 155.40 of the Tariff Schedules of the United States. 

On January 1, 1980, the provisions of the Trade Agreements Act 
of 1979 became effective, and on January 2, 1980, the authority for 
administering the countervailing duty statute was transferred from 
Treasury to the Department of Commerce (Commerce). On May 
13, 1980, Commerce published a notice in the Federal Register (44 
F.R. 31455) of intent to conduct an annual administrative review 
of all outstanding countervailing duty orders. 

On March 28, 1980, the U.S. International Trade Commission 
received a request from the Delegation of the Commission of the 
European Communities for an investigation under section 104(b) (1) 
of the Trade Agreements Act of 1979, with respect to molasses from 
France. In accordance with section 104(b)(3) of the act, the Com- 
mission notified the Department of Commerce of its receipt of the 
request for this investigation. 

As required by section 751(a)(1) of the Tariff Act of 1930, Com- 
merce has conducted its first annual administrative review of the 
countervailing duty order on molasses rom France. As a result, 
on October 28, 1981, Commerce published in the Federal Register 
(46 F.R. 53200), its final determination that, for the period of review, 
there were no net subsidies on molasses from France. The rev ew 
covers the period January 1, 1980, through December 31, 1980, and 
is limited to the program of restitution payments made through the 
Guidance and Guarantee Fund operated under the Common Ag- 
ricultural Policy of the European Communities (EC). This was the 
only program found countervailable in the final determination. 
According to Commerce the restitution payments are granted only 
when the world price of molasses as established by international 
markets is lower than the EC “threshold price.”” The EC did not 
make any restitution payments on exports of molasses from France 
for the period of review, although Commerce maintains that the 
program itself remains in effect. Prior to Commerce’s review, imports 
of molasses from France were subject to a maximum countervailing 
duty of $1.80 per 100 kilograms. Pursuant to section 104(b)(2) of 
the Trade Agreements Act, the U.S. International Trade Commission 
is instituting this countervailing duty investigation to determine 
whether an industry in the United States would be materially 
injured, or would be threatened with material injury, or the estab- 
lishment of an industry in the United States would be materially 


retarded, by reason of imports of molasses from France provided 
for under item 155.40 of the Tariff Schedules of the United States, 
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covered by the countervailing duty order, if the order were to be 
revoked. 


EFFECTIVE DATE: January 26, 1982. 


FOR FURTHER INFORMATION CONTACT: Larry Reavis, 
U.S. International Trade Commission, Washington, D.C. 20436 
(202-523-0296). 

SUPPLEMENTARY INFORMATION: 

Public Hearing; The Commission will hold a public hearing in con- 
nection with this investigation on April 5, 1982, in the Commission’s 
Hearing Room, U.S. International Trade Commission Building, 701 
E Street NW., Washington, D.C. 20436, beginning at 10 a.m. The 
hearing on this investigation will be held concurrently with the hearing 
on sugar from the European Communities (Investigation No. 104- 
TAA-7). Requests to appear at the hearing should be filed with the 
Office of the Secretary, U.S. International Trade Commission, Wash- 
ington, D.C. 20436, not later than the close of business (5:15 p.m.) 
on March 18, 1982. All persons desiring to appear at the hearing 
and make oral presentations must file prehearing statements and 
should attend a prehearing conference to be held at 10 a.m., on March 
22, 1982, in room 117 of the U.S. International Trade Commission 
Building. Prehearing statements must be filed with the Commission 
on or before March 31, 1982. 

A staff report containing preliminary findings of fact in this in- 
vestigation will be available to all interested parties on March 17, 
1982. 

Testimony at the public hearing is governed by § 207.23 of the 
Commission’s Rules of Practice and Procedure (19 CFR 207.23). 
This rule requires that testimony be limited to a nonconfidential 
summary and analysis of material contained in prehearing statements 
and to new information. The Commission will not receive prepared 
testimony for the public hearing, as would otherwise be provided for 
in rule 201.12(d). All legal arguments, economic analyses, and factual 
materials relevant to the public hearing should be included in pre- 
hearing statements in accordance with rule 207.228. Posthearing briefs 
should be filed with the Commission by no later than the close of 
business, April 13, 1982. 

Written submissions: Any person may submit to the Commission 
on or before April 13, 1982, written statements of information pertinent 
to the subject matter of the investigation. A signed orignal and 
nineteen true copies of such statements must be submitted in accordance 
with section 201.8 of the Commission’s Rules of Practice and Pro- 
cedure, 19 CFR section 201.8 (1980). All written submissions, except 
confidential business data, will be available for public inspection. 
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Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top ‘Confidential Business Data.” 
Confidential submissions must conform with the requirements of 
section 201.6 of the Rules of Practice and Procedure (19 CFR 201.6). 

For further information concerning the conduct of the investigation, 
hearing procedures, and rules of general application, consult the Com- 
mission’s Rules of Practice and Procedure, part 207, subparts A and 
C (19 CFR 207), and part 201, subparts A through E (19 CFR 201). 

This notice is published pursuant to section 207.20 of the Com- 
mission’s Rules of Practice and Procedure (19 CFR 207.20, 44 F.R. 
76458). 


By order of the Commission. 


Issued: January 27, 1982. 
KennetH R. Mason, 
Secretary. 
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